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~Mr. Jounson of Colorado, from the Committee on Interstate and 
Foreign Commerce, submitted the following 


REPORT 


[To accompany 8, 2116] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 2116) to prohibit transmission of certain 
gambling information in interstate commerce by communications 
facilities, having considered the same, report favorably thereon with 
an amendment and recommend that the bill, as amended, do pass. 


GENERAL STATEMENT 


The Committee on Interstate and Foreign Commerce reported 
simultaneously four bills, all dealing generally with the problem of 
curbing or preventing illegal betting on the outcome of horse and 
dog racing events; the bill here recommended deals specifically with 
an attempt to prevent the interstate transmission oi certain iniorma- 
tion found to be essential to the making of illegal wagers in interstate 
commerce. ‘Three of these bills, S. 1563, S. 1564, and S. 1624 are 
measures recommended by the Special Committee To Investigate 
Organized Crime in Interstate Commerce. ‘These bills were referred 
to the Committee on Interstate and Foreign Commerce for legislative 
action since the special committee had no legislative authority. 

The Committee on Interstate and Foreign Commerce, fully aware 
of the extensive hearings and investigation carried out by the Special 
Crime Committee, and conscious that its recommendations are worthy 
of the serious consideration of the Senate, ordered the Crime Commit- 
tee’s three measures reported to the Senate Calendar. Afullexplanation 
oi each is contained in the reports, Senate Reports 926, 927, and 928. 
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The fourth measure, S. 2116 here reported, is basically a bill origi- 
nally drafted by the Justice Department more than a year ago at 
the behest of the National Crime Conference, on which extensive 
hear ngs were subsequently held by this committee, and which was 
first reported in the EKighty-first Congress. 

It will be noted that the bill here reported and S. 1563, originating 
with the Special Crime Committee, both seek to accomplish the same 
objective through somewhat overlapping and different means. Your 
committee is satisfied, as a result of the extensive hearings conducted 
by it in the Eighty-first Congress and subsequent hearings and con- 
ferences in this Congress, that the methods recommended in this bill 
are constitutionally sound, within the scope and authority of the 
commerce power of the Federal Government, and are practical and 
effective means of curbing the problem of illegal interstate betting. 

In the opinion of the committee, the most effective and basic means 
of halting illegal off-track betting on racing is in the hands of local 
enforcement officials. However, the overwhelming majority of these 
oflicials have pleaded for additional weapons which would make 
difficult, if not impossible, the transmission of certain racing informa- 
tion necessary for large-scale illegal wagering away from the race 
track. On the other hand, the Senate Crime Committee is of the 
opinion that the best means to curb such transmissions in interstate 
commerce is to require the licensing of all persons who engage in 
such business. Therefore, a license revocation could be obtained if 
an administrative determination could be made that the information 
transmitted is primarily used for illegal betting. 

The approach in the bill herewith recommended, however, is based 
on the simple assumption that law enforcement on the Federal level 
would break down in any attempt to make an administrative deter- 
mination of what may be used primarily for betting purposes. More- 
over, the committee doubts the wisdom of Federal licensing of press 
associations, and possibly newspapers simply because they may 
transmit certain information to other parties which may be used for 
gambling purposes. 

The bill here recommended defines certain racing information as 
gambling information per se and simply prohibits its transmission in 
interstate commerce until after the event to which it relates has been 
concluded. This policy falls into no constitutional snares; raises no 
difficult enforcement problems; does not affect the publication of the 
prohibited information in newspapers; does not prohibit the interstate 
transportation of newspapers or periodicals carrying such information; 
does not make eavesdroppers or wiretappers of the communications 
common carriers; and yet dries up at the source the specific informa- 
tion that is needed prior to a racing event to enable a bettor distant 
from the track to make an intelligent wager, or at least a wager which 
the bettor regards as being based on information he can ill afford to 
do without. 


AMENDMENTS 


S. 2116, here recommended, with two exceptions contains no new 
material not previously contained in S, 3358, reported by this com- 
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mittee on May 26, 1950. Section 3 (a) was modified so as to exclude 
common carriers, and a new section 3 (b) was inserted to deal ex- 
clusively with common carriers. After listening to the testimony of 
the common carriers as it pertained to section 3 (a), the committee 
felt that there was great merit to the argument they presented that in 
order to determine whether a communication facility was being used 
to transmit or receive gambling information, it may necessitate 
monitoring of the facilities in order to ascertain whether the facilities 
were being used to transmit gambling information. 

In addition, the carrier under prevailing law has a statutory duty to 
furnish these facilities to the public. The committee felt that it 
would impose an unduly heavy burden on the carrier if it were required 
at its peril to furnish service in absence of some actual notice of illegal 
use of facilities. It was with this view in mind that the committee 
inserted the new section b which makes it unlawful for any common. 
carrier to lease or otherwise furnish any communication facility after 
a law-enforcement agency has given them written notification that 
the facility is being used for the purpose of transmitting or receiving 
gambling information in interstate and foreign commerce, if the 
facility in question is used for such purpose after the written notifica- 
tion has been given. 

It should be emphasized that a carrier would be liable to criminal 
sanctions only after receiving a notification in writing from a law-er 
forcement agency that the particular facility is being used for the pro- 
scribed practices. If after having received adequate notice of facts 
showing unlawful use of the facilities, it would not be unreasonable for 
the carrier to discontinue service. In order to emphasize the commit- 
tee’s feeling regarding intercepting or monitoring of conversations and 
messages, section 5 (b) was amended to point out that nothing in this 
bill could be construed to authorize any violation of the so-called 
wiretapping provision of section 605 of the Communications Act of 


HEARINGS 


The committee held 11 days of hearings on the bill S. 3358 and 3 
days of hearings on S. 2116 and S. 1563. During that period 66 
witnesses were heard, most of them under oath. During the hearings 
on 8S. 3358, voluminous exhibits were made part of the hearing record. 
These included the most complete list up to that time yet compiled 
of the names and addresses of subscribers to the wire horse-racing 
service throughout the United States, including many who procure 
such service through the intermediate use of telephones; a similar 
exhibit prepared by the Western Union Telegraph Co. at the request 
of the committee also showing names.and addresses of subscribers to 
the wire service; a Federal Communications Commission ex parte 
mre made in 1943 and 1944 of the extent of the race wire service 
and the use of communications facilities for these purposes during the 
war period; charts of bookie operations in the New York-New Jersey 
area prepared and submitted by the New York City Police Depart- 


ment; telephonic leased-wire services in the Detroit area in an effort 
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to show how race-horse information is transmitted into that section; 
and much other documentary evidence bearing on the over-all problem 
of bookmaker operation and the transmission of essential information 
to them. 

In addition, the committee reviewed carefully not only the pertinent 
Federal and State statutes bearing on the problem but also every major 
court decision dealing directly, or even indirectly, with the extent to 
which the legislative power may go in prohibiting interstate and 
intrastate transmission of information. 

The committee, in considering the original bill and evaluating the 
testimony, was satisfied that the hearings and study held in connection 
with S. 3358 were complete and exhaustive; that the pattern of book- 
making operations and the use of the wire-service information was 
thoroughly explored; and that the continuation of a further investiga- 
tion would not accomplish any useful legislative purpose. 

Moreover, the committee deemed it important to emphasize that it 
has no illusions that this, or any other constitutional Federal legislation 
premised on the regulation of interstate communications facilities, 
could or would completely prevent the dissemination or publication of 
what is generally acknowledged to be gambling information, partic- 
ularly as it relates to horse racing. Basically and fundamentally, the 
prevention of illegal bookmaking is a local police problem. In some 
communities it has been met on a local level. Moreover, any Federal 
legislation, including the bill here recommended, cannot by itself be 
wholly effective; it would require not only the enactment of State 
laws which would cope with the problem on an intrastate basis, but 
also continuous, effective, and vigilant enforcement by State and local 
officials. Only when the majority of ‘citizens in a community or 
State decide that illegal bookmaking must go, will it go. 

However, the preponderant weight of the evidence before the com- 
mittee advocated and urged the enactment of restrictive Federal 
legislation. The Attorney General of the United States; representa- 
tives of mayoralty associations which include practically every mayor 
in the United States; the mayers themselves of many of the principal 
cities of the United States; 25 of the 48 State attorneys general and 
the National Association of Attorneys General; numerous police 
chiefs; all combined in one hosanna for Federal legislation which 
would aid them in coping with the illegal bookmaking problem. The 
committee assumed that these officials, who had an intimate day-by- 
day knowledge of their law-enforcement problems, who knew the legal 
problems involved, and who initiated the legislation and urged its 
enactment were the most competent authorities as to the need for 
Federal legislation in this field. 

Thirty of the fifty-five witnesses who testified ranged themselves 
emphatically and unequivocally on the side of Federal legislation 
which would prohibit, restrict, or at least hamper, the interstate trans- 
mission of certain race-horse information which was deemed essential 
to the carrying on of illegal off-track bookmaking. Such spokesmen 
as Attorney General J. Howard McGrath, Assistant Attorney Gen- 
eral in Charge of the Criminal Division, James J. McInerney, Assistant 








TRANSMISSION OF GAMBLING INFORMATION 5 


Attorney General Peyton Ford, Mayor Quigg Newton, of Denver, 
Mayor Fletcher Bowron, of Los Angeles, Mayor William Wolfarth, 
of Miami, Mayor William E. Kemp, of Kansas City, Mo., Mayor 
DeLesseps 8. Morrison, of New Orleans, New York City Corporation 
Counsel John P. McGrath, New York Police Commissioner William 
B. O’Brien, Missouri Attorney General J. E. Taylor, Los Angeles 
Police Chief W. O. Worton reviewed the problem and urged the enact- 
ment of Federal legislation. eo 

A second group of witnesses before the committee, called principally 
to provide information on the extent and details of their operations, 
offered no direct opinion as to the merit of such Federal legislation. 
These witnesses included such individuals as Frank Costello, Frank 
Erickson, James J. Carroll, and lesser lights who are reportedly in the 
field of horse race betting; and Thomas F. Kelly, general manager and 
Joseph M. Lebit, chief accountant of Continental Press Service, the 
rincipal horse race wire service in the Nation. Messrs. Kelly and 
uebit described the operations, the methods of distribution, and 
pointed out the present-day legality of interstate transmission of such 
news. Costello, Erickson, and Carroll expressed the view that the cur- 
tailment or even cessation of a minute-by-minute information service 
would not materially hamper past or current operations of any illegal 
bookmaker. However, the committee was of the opinion that the use 
of the racing news wire service by these witnesses and other book- 
makers clearly demonstrated the great value of such rapid service to 
them. Moreover, the fact that some customers pay more than $6,000 
per week for such service is conclusive proof that if it were not avail- 
able, the operations of bookmakers would be materially hampered. 

A third group of witnesses expressed the view, in general, that the 
bill before the committee, and perhaps any effective Federal legislation 
in this field, would be censorship statutes and would violate the first 
amendment to the Constitution. These witnesses included spokesmen 
for the two great communications common carriers: Walter Semingsen 
and John H. Waters, assistant vice president and general attorney, 
respectively, for the Western Union Telegraph Co.; and S. Whitne y 
Landon, general attorney for long lines department of the American 
Telephone & Telegraph Co. Also in this group were representatives of 
the three major press associations: Frank Starzel, of the Associated 
Press; William B. Goode, of the International News Service; and Earl 
J. Johnson, of the United Press; Elmer Davis, radio commentator who 
spoke for the Radio Correspondents Association; Herbert and Robert 
Moore representing Transradio Press, a news service for radio stations 
which carries substantial amounts of horse racing information. Taking 
somewhat the same position but with less direct opposition to legisla- 
tion were J. Samuel Perlman, publisher of the Daily Racing Form and 
the Morning Telegraph, the largest racing newspapers, and Jacob 
Brenner, general manager of Armstrong Daily Sports, the Nation’s 
largest so-called scratch sheet, a publication devoted exclusiv ely to 
day-by-day information on horse races, It may be noted that many 
of the witnesses in this group have substantial economic interests in 
the transmission and sale of daily racing information, 
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For approximately 16 months the Crime Investigating Committee, 
which was created at about the time S, 3358 was reported, conducted 
an intensive and far-reaching investigation of crime. The data de- 
veloped and the reports issued by the Crime Committee, the committee 
believes, strongly confirm the approach developed in the bill here 
reported. 

In the second interim report of the Special Committee to Investigate 
Organized Grime in Interstate Commerce, which was devoted in the 
main to discussion of bookmaking and wire service, it was stressed 
that— 

Big-time bookmaking operations, largely monopolized by the big mobsters, 
eannot be carried on without rapid transmission of racing information and infor- 
mation about other sporting events. * * * The bookmaker who has the wire 
service has a considerable advantage over one who does not have the service. He 
ean book his bets with a far greater degree of certainty and in far greater volume 
if the necessary information about horse races and sporting events comes to him 
promptly. No bookmaker who does not have the wire service can hope to compete 
with one who does, any more than a stockbroker who hasn’t got a ticker service 
could hope to compete with one who has it. 

In the third interim report of the Crime Committee, attention again 
was focused on the role of wire-service in organized crume. The report 
stated among other things— 
bookmaking provides the richest source of revenue from gambling operations and 
the wire services which transmit up-to-the-minute information about racing news 
is essential to big-time bookmakers. The bookmaker who does not have the wire 
service cannot compete with one who has, The wire service is as essential to a 
bookmaker as the stock ticker to a stockbroker. 

Again, in the final report, the Crime Committee emphasized among 
other things, that— 
illegal gambling activities are the principal source of revenue for today’s hoodlums 
and racketeers, and the heart of illegal gambling is bookmaking. The bookie 
empire has two vulnerable points within reach of Congress’s power over inter- 
state commerce—the essential flow of specialized gambling information to the 
bookmaker and his dependence upon interstate facilities in placing lay-off and 
come-back bets. 

It may be appropriate to cite at this time what the California Com- 
mission on Organized Crime considered to be the essential information 
necessary to conduct successful bookmaking. The California Com- 
mission on Organized Crime states— 
this information includes details of track conditions, betting odds, jockey chanzes, 
and other facts occuring immediately prior to the running of the race and the 
results thereof, 

During the recent hearings on the bill herein reported and the anti- 
crime bills, S. 1563, S. 1564, and S. 1624, Chairman Wayne Cov, of the 
FCC, made a number of salient and sound observations which are 
worth repeating at this time. In speaking for the Federal Communi- 
cations Commission, Coy stated: 

Basically, the Commission believes that the problem presented by the use of 
interstate communications facilities to transmit gambling information should be 
dealt with simply and directly. We believe that the most effective and expeditious 
method that Congress can employ is that heretofore reflected in the version of 
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S. 3358 which was reported by the committee, which would make it a Federal 
crime to transmit by means of any interstate communications facility the specific 
kind of information which can readily be agreed to constitute gambling infor- 
mation. * 7 * , : ‘ 

In conclusion, we would like to emphasize as forcibly as we can to the members 
of your committee and the Congress, that we believe that the Senate Crime Com- 
mittee has exposed a situation which constitutes a menace to the well-being of the 
United States, which should be dealt with promptly, vigorously, and effectively. 
We cannot understand the logic of trying to deal with this situation by means of a 
cumbersome licensing system which is alien in all respects to well-established con- 
cepts of common-carrier regulation. It seems clear to us that the proper way to 
deal effectively with this multi-billion-dollar gambling syndicate is to cut it off 
entirely from the information which is vital to its operations, by a flat prohibition, 
carrying criminal sanctions on the use of interstate communications facilities for 
the transmission of gambling information. In this way a severe blow will be 
inflicted directly on the interstate gambling syndicates as well as the numerous 
other criminal activities which are nurtured by the fabulous proiits made by the 
professional gamblers. 

The bill here recommended, in the committee’s opinion, is a direct 
and effective legislative step forward in meeting a sordid problem head- 
on by banning completely the dissemination of the gambling informa- 
tion that is essential to the conduct of successful bookmaking. 

The sections of the bill, with the exception of the changes made 
hereinbefore mentioned, were carefully analyzed in Senate Report 
1752, which accompanied S. 3358. ‘The excellent and detailed dis- 
cussion showing the history and background of the legislation and 
the gambling problem, in addition to the summary of the evidence, 
form an important part of the entire picture and therefore will be 
appended herewith. 


I. Purpose or THE Bitu 


The purpose of the bill here recommended is to aid the respective 
States in coping with off-track horse- and dog-race betting carried on 
illegally by bookmakers by denying or hampering the use of interstate 
communications facilities to furnish information and news essential 
to such operations. The bill achieves that purpose by making it a 
crime (punishable by 1 year’s imprisonment or $1,000 fine or both) to 
either furnish communication facilities for the interstate transmission 
of certain prohibited gambling information, or to transmit or receive 
such information in interstate commerce. In conformity with settled 
legal doctrine and numerous court decisions, gambling information is 
specifically defined and it is provided that it is no longer gambling 
information when the event to which it relates has begun. In brief, 
bets, wagers, scratches, jockey changes, weights, probable winners, 
betting odds, and changes in the betting odds may not be trans- 
mitted or received in interstate commerce before a race starts, but 
may be sent as soon as the race begins. The biil also requires lessees 
of wire circuits used for transmission of sports information to main- 
tain a current list of names and addresses of all purchasers of such 
news with the Federal Communications Commission which is desicned 
to aid local law enforcement officers in enforcement of State anti- 
gambling laws. 
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Il. History AND BackGROUND or LEGISLATION 


The basis for the legislation here proposed stemmed directly from 
the Attorney General’s Conference on Organized Crime which met in 
Washington on February 15. That conference, attended by mayors, 
State attorneys general, and other local and State law-enforcement 
officials, discussed in detail local, State and National crime problems 
and methods of dealing more effectively with such problems. The 
Conference adopted two resolutions recommending legislation. One 
proposed a Federal law prohibiting the interstate shipme nt of gambling 
devices, such as slot machines, into States where such devices are 
illegal. That proposal was sent to the Congress on April 3; introduced 
as S. 3357 by Senator Edwin C. Johnson, by request, on the following 
day; considered and favorably reported by this committee on April 12 
the first meeting day subsequent to introduction of the bill; passed by 
the Senate by unanimous consent on April 19, and is currently pending 
before the appropriate House committee. 

The second resolution dealt with the problem of horse-race betting. 
Its text follows: 

Be it resolved, That this conference go on record as favoring Federal legislation 
making interstate use of telephone, telegraph, or radio facilities for dissemination 
of horse-race results for illegal gambling purposes a Federal crime Such a law 
would not be designed to prohibit dissemination of sports information through 
the generally accepted press associations and newspapers. 

That resolution was studied by the Legislative Committee of the 
Conference, which thereafter requested that such legislation be put 
into draft bill form and transmitted to the Congress. The proposal 
was introduced, by request, by Senator Johnson as 8. 3358 and referred 
for consideration to the Communications Subcommittee. In essence, 
the resolve of the Crime Conference and the legislative proposal of the 
Attorney General was that the Federal Government enact legislation 
which would prevent or retard the transmission of certain gambling 
information relating to all sporting events or contests to those who use 
it for illegal purposes. Thus, the bill was aimed at elimination of 
Nation-wide wire services which distribute such information, but 
would have permitted the widespread dissemination of the same tnfor- 
mation by means of regular newspapers, specialized newspapers, and 
bulletins carrying such information exclusively, known as scratch 
sheets, and by radio. Certain restrictions would have applied to 
radio, thus resulting in a discrimination against this medium. 

It may be noted here that over the years, the Congress has had 
before it some 30 similar legislative proposals designed to prevent or 
hamper off-track, and even on-track betting, on horse racing. These 
ranged all the way from bills which would bar the interstate trans- 
portation of thoroughbred horses used for racing to proposals for 
curbing interstate transmission of certain information deemed neces- 
sary or helpful to off-track betting. No legislation on this subject 
has ever been passed by either House of Congress. In varying 
degrees, such legislation has run into serious legal questions, which 
range from the constitutional problem posed by the iirst amendment 
to consideration of legal, practical, and social questions of just how far 
the Federal police power should be extended under the authority of 
the commerce clause. These questions will be dealt with in consider- 
able detail hereafter in this report. 
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It is pertinent to point out that the Crime Conference considered 
and called attention to the fact that “‘ ‘organized gambling’ has moved 
into other sporting events such as football, baseball, and basketball 
and is making large-scale use of interstate communication facilities to 
carry on its transactions.” The bill, S. 3358, as introduced, sought to 
meet the problem of betting in all sporting events and contests by 
prohibiting the interstate transmission of certain information relating 
to bets and wagers in such sports. As will be pointed out in the anal- 
ysis of the bill, the committee eliminated penal provisions applicable 
to transmission of gambling information relating to other sports, 
except horse and dog racing, on the sound legal ground that evidence 
as to the organized transmission of such information was lacking, and 
for the more important reason that a grave problem of interference 
with the transmission of news of general public interest presented 
itself which appeared incapable of resolution without jeopardizing 
the constitutionality of the legislation. 


Ill. Tue GamBLING PROBLEM 


Gambling 1s as old as the history of man. In one form or another, 
some form of wagering has taken place from the days of the cave man 
winning additional stores of food by feats of strength or the aborigine 
who ventures one of his wives on his ability to outclimb his nieghbor, 
to modern-day bets on the outcome of a horse race, a baseball or foot- 
ball game, or a golf match. 

The definition of what is gambling has undergone changes through 
the centuries. So respectable an industry as insurance in its early 
days operated under a cloud and as clandestinely as today’s horse- 
race bookmaker operates, on the legal presumption that insurance 
was a wager on the outcome of an event, such as, for example, the 
safe arrival of a merchant vessel from a hazardous ocean voyage. 
Lloyds of London was originally a loose confederation of agents ac- 
cepting such “wagers.” In fact, Lloyds today will still quote ‘‘ prices” 
on the outcome of almost any event. The modern horse-race bookie 
today follows an insurance principle in “laying-off”’ a bet to another 
operator to lessen the hazard on a long-odds winner at a race track 
bankrupting him. 

Both legally in numerous court cases, and in practical application, 
gambling today is defined as betting on any sporting event in which 
the element of chance or skill plays a part in the outcome, buying 
tickets in the numerous types of lotteries which flourish, or in betting 
on card games, dice, gambling devices or other games of chance. 

The legislation here recommended, in its broader aspects concerns 
itself with wagers on the outcome of any sporting event or contest, 
but its penal provisions and principal concern is with illegal wagering 
on the outcome of horse and dog racing. 

To fully understand the legal problems which face the committee 
in attempting to draft legislation which might be helpful to States 
and their political subdivisions in curbing illegal horse and dog race 
betting, it is essential to understand the existing race betting situation. 
It can best be explained by sketching the present-day operation of 
horse racing and how both legal and illegal wagering on the outcome 
of horse races is carried on. 


S. Rept. 925, 82-1——2 
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Horse racing is an old sport, probably 2,000 years older than the 
Christian era. There are in existence treatises 2,000 years old on the 
eare and feeding of race horses. The historian Herodotus, and Homer 
and Ovid wrote of race horses. The modern sport had its genesis in 
England where it was under the special patronage of the monarchs and 
in fact, the phrase ‘“‘sport of kings” stems from those antecedents. 
In this. country some form of organized thoroughbred racing was con- 
ducted before the Revolution, and many of the Republic’s leading 
figures in colonial and post- -Revolutionary days were Owners, patrons, 

and devotees of the sport. It flourished particularly in the South, 
where climatic conditions were ideal. By the late 1890’s horse racing 
had fallen on evil days; gambling was widespread and had led to 
corruption, bribery, and race fixing. The demand arose for regulation 
and cleaning up. These steps led to the precursor of the Jockey 
Club, America’s oldest administrative body over horse racing, which 
however exercises only limited control today, specifically over only 
two tracks, but whose rules and regulations are the pattern for the 
operation of nearly all tracks. 

The States began to take an interest in regulation; Kentucky in 
1906 being the first to establish a State racing commission. In the 
next 14 years, 4 more States undertook regulation and control; the 
depression period of the early 1930's, sharply decreasing State tax 
income, brought renewed attention to this source of revenue; thus, 
whereas only 5 States had State racing laws in 1920, by 1940 18 ‘States 
had regulated pari-mutuel betting and today 27 States license horse- 
race tracks and collect revenue from their operation. 

Perhaps the greatest spur to legalized racing was the invention of 
the totalizer, a mechanical method of recording bets and computing 
odds, based on the amount bet on each horse in relation to the total 
amount in the betting pool on each race. While this is generally 
known as the pari-mutuel system, actually ‘this form of wagering was 
invented in 1865 by Pierre Oller in France. Oller devised a system 
whereby tickets were sold on each horse in each race with the odds 
determined by the number of tickets sold on the winner in relation 
to the amount bet on all of the horses in the race. It was, from the 
bettor’s standpoint, an improvement over the arbitrary odds made 
by bookmakers at the tracks, but it was subject to much abuse. 
Crooked operators could easily falsify records, skim off an exorbitant 
commission, and leave bettors with what they thought the traffic 
would bear. The first completely electrical totalizer, which is an 
adaptation of the dial telephone system, was conceived and built in 
this country in 1927; it was not put into general use until 1933 (at 
Arlington Park, Chicago). Today, it is used at all recognized horse 
and dog tracks. 

With the invention of the mechanical pari-mutuel totalizer, what 
was once a series of manual and mental manipulations, became a com- 
pletely automatic operation in which juggling and fixing was impos- 
sible. Moreover, because of its speed—it prints and issues tickets at 
the rate of 50 per minute—it expedites betting at race tracks; it gives 
- complete and instantaneous knowledge of the changing odds; all bet- 
tors are treated exactly alike; and each bettor is wagering his opinion 
on the outcome against other bettors. It has been suggested that the 
odds determined by the totalizer are not an accurate reflection of the 
respective merits of the contending horses; they are, rather, a reflec- 
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tion of what is the collective viewpoint of the bettors at the race track 
on the outcome of a particular race. But practically, the collective 
whim or knowledge of the betting public is just as fair in determining 
odds as is that of an able and experienced race handicapper. 

In simple terms, the totalizer divides the total amount wagered on 
a race between those bettors who picked the first, second, and third 
place horses, after first deducting from the total pool the amount 
allowed the track for its operations and profit and the State for its tax. 
The sum thus deducted varies from 10 percent to 20 percent of the 
amount wagered. This means that for every dollar a bettor wagers 
at the track, 15 to 20 cents is paid in taxes and track operation ex- 
penses. Put another way, assuming a 20-percent deduction for taxes 
and operation costs, if a bettor wagers $2 on each race of an eight-race 
card, of his total of $16 wagered $3.20 has been deducted and the 
amount he has actually wagered is $12.80. This process of attrition 
of his original capital means that if he attends the races for 5 days 
and continues his $2 per race bet, the entire $16 he started with the 
first day will have been eaten up in taxes and track expenses. What 
the wagering public does not seem to understand is that betting on 
horse and dog races, unlike rnost forms of gambling, is a self-defeating 
process. The amount of money wagered in the mutuel machines 
determines the prices paid on the winners, and therefore if the betting 
public suddenly achieved the ability always to pick the winner, the 
price would be driven down to the point where the low odds paid 
would make the increased number of winners uneconomical, both for 
the track or bookie, and for the bettor himself. For example, if the 
price paid on every winner was 10 cents for each $2 wagered (which 
is the case whenever an outstanding favorite to win runs) it seems 
doubtful that horse-race betting would continue to attract much 
interest. 

It would appear that these circumstances would awaken the betting 
public to the economic folly of race-track betting, but the actual facis 
are that wagering at horse-race tracks has increased steadily in recent 
years; daily totals ranging from $500,000 to more than $1,000,000 are 
not unusual at major race tracks. The most recent data available, 
that for 1948, show that something in excess of $1,600,000,000 was 
bet in the mutuel machines in the 26 tracks operating that year; that 
some 25,000,000 persons attended the races; and that total revenues 
to the 26 States in the form of taxes was nearly $96,000,000. It may 
be readily understood, therefore, that horse racing is “big business’’ 
and that while some involved in both the ownership of horses and 
tracks are of questionable character and reputation, many engaged in 
the “improvement of the breed” of thoroughbred horses are among 
the Nation’s first citizens in wealth, position, and public esteem. 

These circumstances—the credulity and naiveté of the betting 
public; the social and political standing of those connected with the 
business; the ‘big money” involved; and the powerful interest that 
the States and their politica! subdivisions have in the tax revenues 
from track operation—all combine to make likely the continuance and 
growth of legalized horse-race tracks in the foreseeable future. 

The committee is not primarily concerned with the operation of 
horse or dog tracks. They are legalized under State laws and are not 
within the purview of Federal statutes. However, a knowledge of 
their history and current operations is necessary since they afford the 
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reasons and basis for the Problem whieh the committee Was required 
LO consider jn the legislation recommended to it by the Attorney 
Genera] through the Crime Conference of local law enforcement 
Officials, That Problem is the question of how to deal with illegal off- 
track betting conducted by bookmakers and their agents, 

Unlike race tracks in whieh 27 States have NOW permitted gambling 
Within an enclosed race track after Payment of an admission fee, 47 
of the 48 States make off-track betting on the same event illegal, 
This has made bookmaking a big industry in the United States, How 
12 1S anyone’s Fuess; there are no #ecurate statistics and the means 
of obtaining such data are not easy or COnVenient. Estimates made 
by law-enforcement authorities have Put the total “mount bet off- 
track at figures ranging from %3,000,000,000 to more than $10,000,- 
000,000 annually, Best-informed sUeSses are that the total is Probably 
somewhere between $3,000,000,000 and $5,000,000,000, based pri- 
marily on the near $2,000,000,000 Which is bet legally at the tracks 
annually, 

lt must be emphasized that these SUMS are not bookmakers’ 
Profits: they represent the total money in “action,” But some idea 
of the bookmakers’ earnings from Such activities may be Obtained by 
assuming that the bookmakers? attempt to “balance” their bets and 
that their Profit is in the neighborhood of 20 percent of the amount bet, 
erhaps, an equally accurate index of the total amount In play may be 
derived from the fact that the cost of the racing-wire Service js about 
$2,400,000 annually: the “Mount spent for telephone Service is prob. 
ably not any less than that; the 8TOSS income from the sale of the 
three Major 80-called scratch sheets, which Specialize jn race-horse 
information, iS not far from $19,000,000 annually; and Salaries of 
employees and “gents, rental of establishments, and other hecessar 
€xpenses of such legal Operations May easily total another $50,000;~ 
000. Thus, over-all expense of bookmaker Operation may be in ex. 
cess of $100,000,000. Again, assuming total] annual illegal off-track 
betting of $3,000,000,000. the bookmakers’ het profits from horse-race 
betting May be estimated to be about $500,000,000 annually, 

course, this sum does not represent, by “ny means, the total 
income of all bookmakers, nor by the Widest Stretch of the imagina- 
tion does the $3,000,000,000 represent the otal amount of gambling 
funds handled. Orse-race betting does not rank as the top source 
of gambling revenue. Numbers or policy, as it is known Mm some 
Places, “nq uestionabl y is the most widely followed gambling activity 
In this country; and. despite the fact that the individual bets are 
small, the total in Play is Probably four or five times that in horse- 
race betting. In a MAJOrity of cases, the same agent or bookmaker 
Who takes horse bets ilso *ecepts numbers bets, although there is no 
evidence that numbers js anything more than a locally Controlled op. 
eration, ven Wagering on dice, poker, roulette, and card games js 
Said to involve, in the “seregate, larger sums of Money in action than 
does horse-race bettin 


yr 
x. 


Bookmaking itself had an innocent-enough beginning. In the early 
days, when men raced their horses against each Other, the Owners 
normally wagered a “UM as a side bet, "requently, the partisans of 
each owner also wagered sums on the Outcome, With aN increase in 
the number of such contests, jt became Convenient and desirable to 
lave stakeholder, who, for small Commission , would hold the 
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wagers and make payment after the event. When racing first became 
organized at a track, such commission holders took over, accepting 
bets from all who desired to wager. As race meetings ine reased, the 
stakeholders formed associations and later were licensed by the tracks 
They fixed their own odds, based solely on the proportions bet on each 
horse but so adjusted that the stakeholder had a profit regardless of 
the outcome. ‘There were exceptional cases, when books c ‘ould not be 
balanced and a stakeholder was wiped out. As the business grew and 
the number of races increased, it required a mathematical genius to 
handle bets profitably, and there was evolved a treatise known as the 
Bookmaker’s Percentage Table. In essence, it is patterned after an 
insurance company’s actuarial table. It enables the bookmaker to 
carry on his business with relative safety—in short, to operate as a 
businessman rather than as a gambler. 

The theory of a successful bookmaking operation is to book bets 
on the outcome of a race in such a way that a profit is insured regard- 
less of the winner. The Percentage Table lays out percentage figures 
premised on the total amount bet on each horse in relation to the 
amount bet on all the horses in the race. The table therefore acts 
as a guide to prevent the bookmaker from becoming overloaded with 
bets on a specific horse, which winning would result in a larger hoes 
than would be warranted by any possible gain by some other hors 
winning the particular event. In the days before pari-mutuel wager- 
ing, when bookmakers operated at the tracks, they ‘“shortened”’ their 
own odds based on the betting and left themselves a margin, which 
ranged from 5 percent up to 20 percent. Under present-day practice, 
where the odds are determined by the pari-mutuel play, the book- 
maker “protects” himself by limiting his maximum pay-off liability, 
usually 20 to 1 on a win bet, 8 to 1 on a second-place bet, and 4 to 1 on 
a third-place bet. This protection is coupled with the employment of 
highly intelligent clerks who receive the bets over the telephone and 
who keep tab on the amounts wagered on the respective horses in a 
race, so that, if an unusually large amount is wagered on a particular 
animal, arrangements may be made to immediately “lay off” part 
of the bet to another bookmaker and reduce the hazard by reinsurance, 
or even telephone to an agent at the track where a portion of the bet 
is wagered on the horse through the mutuel machine, thus lowering 
the odds and thereby again reducing the hazard. 

Actually, all bookmakers, whether large or small, rarely accept for 
their own account a total of bets the winning of which would be in 
excess of their operating capital. Under today’s conditions, where 
the odds are set by the track mutuel machine and the prices paid de- 
termined by the mutuel, no strictly percentage book is possible. 
Profits, therefore, are attributable to two additional factors: a full 
volume of “play’’ so that the maximum capital is constantly in action; 
and the simple percentage fact that, of the total number of bettors, 
few pick the winning horse. 

Some indication of how profitable such bookie operations are may be 
gleaned from the fact that any sizable bookmaker gives as much as 
50-percent commission to his agents for procuring business. In short, 
the agent receives half of the losses of the customers whose business 
he brings in. An agent who has worked up an active clientele who 
bet, for example, $500 a day, has provided himself with a fairly secure 
and handsome livelihood. If the customer happens to have a lucky 
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day or week and there are no losses, the account is merely carried 
over to the next week, when the percentages may again be expected to 
right themselves, 

In many cases, where a bookmaker handles his own business and has 
large active clients, he may offer to rebate to customers as much as 50 
percent of their net losses on condition that they do all their business 
with him. Some of the older school of pricemakers still adhere to the 
practice, and a few of the Nation’s largest active bookmakers have 
followed that system with a few select clients, whose annual individual 
wagering may run into $50,000 or more. 

These facts—a willingness to pay an agent half of the losses of 
his clients a willingness to rebate half of their losses to customers, and 
the relatively heavy expenses of operation—all combine to demon- 
strate how remote are the chances of the great majority of horse 
players to win. The financial success of a bookmaker like Frank 
Krickson or Joe Adonis is not based on his intelligence or business 
ability; on the contrary, the chances are that the average horse player 
is more intelligent than his bookmaker. Operating against the aver- 
age bettor is his limited capital as compared with the bookmaker. It 
is an axiom of speculative enterprise that ample capital is an essential 
consideration. Thus, even in such an even-money gamble as matching 
coms, a person with $5 capital wagering $1 a throw against one with 
$25 is almost certain to lose if he plays long enough. <A second factor, 
and possibly one of the greatest evils of wagering with bookmakers, 
is the fact that credit is usually extended. This brings into play a 
psychological factor, well demonstrated by law-enforcement officers 
\.ho have seized betting slips. They show, invariably, how a partic- 
ular customer’s bets increase race by race during a day, particularly if 
leis losing. <A third factor contributing to the bettor’s downfall lies 
in the mumbo-jumbo of horse-race betting, the multitude of conflicting 
opinion and “information” that is purveyed daily for those who follow 
the races. Daily racing papers carry performances of the horses; 
regular newspapers devote scores of columns to horse-race news, 
including predictions of winners by widely advertised selectors; and 
myriads of so-called scratch shects flourish, each giving some factual 
information and much in the way of gossip and speculation. Scarcely 
a day goes by without an advertisement for a new infallible system to 
beat the horses, procurable for $1 to $5 a copy, but the purchaser 
never asks himself why the author, instead of eking out a precarious 
living selling a system, does not use his own system and become 
fabulously rich. ‘Thus, while the bettor must overcome every hazard 
and obstacle, all the bookmaker needs is working capital proportional 
to the size of the bets he handles, and exercise of ordinary prudence— 
the horse player will make him wealthy. 

While it has been stated by many authorities that the backbone of 
the bookmaking business lies in a Nation-wide wire service which 
disseminates rapidly all necessary information before and after a race, 
the evidence and the facts before the committee indieate that this is 
an oversimplification of the problem. Some form of speedy com- 
munication is essential to the successful carrying on of an extensive 
bookmaking business, but the facts are that telephonic communica- 
tion between bettor and bookmaker, or between bookmakers, is even 
more necessary than is the rapid dissemination of pertinent track 
information. So long as newspapers, other publications, and radio 
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stations carry prerace and postrace information, the bookmaker can 
earry on his trade. 

Today’s highly organized race-horse wire service is a monopoly 
insofar as purveving information to bookmakers is concerned. In 
another part of this report, in which the testimony before the com- 
mittee is summarized, a more detailed description of the ownership 
and method of operation of the wire service and its adjuncts is macle. 
The principal race-horse wire service operates through the leasing by 
itself and distributors of some 23,000 miles of telegraph circuits from 
the Western Union Telegraph Co. These circuits connect to 24 
primary distributors, who in turn connect with about 2,500 subdis- 
tributors. ‘There the direct wire service ends, but these subdis- 
tributors in turn use the telephone to further disseminate the race- 
horse news to an unknown number of smaller bookies. The only 
well-based estimate of the total number of bookies was made some 10 
vears ago by the Internal Revenue Bureau incident to the income-tax 
investigation of the former operator of the race wire service and 
race-horse publications and scratch sheets. Because wire-service 
fees were then premised on the amount of business done by each cus- 
tomer, the Government was able to estimate that about 15,000 
bookies were then operating throughout the United States. The 
indications are that the number is far larger today, if included in the 
total is the ordinary “sidewalk” bookie and the numerous agents 
who work industrial plants, office buildings, and the like as an adjunct 
to their regular employment. 

The wire service prior to racetime transmits all pertinent informa- 
tion about the entries, the track conditions, jockeys, jockey weights, 
late withdrawals of entries, and, most important of all, the changing 
odds up to the moment of the race. Immediately after the race, the 
order of finish and the prices paid are sent out. 

As has been indicated, only a portion of the bookies in the country 
use the wire service directly. Bookies vary materially in their meth- 
ods of operation. At the bottom in prestige but numerically very 
large are the individual operators whose office is their hat, the so-called 
sidewalk or hand bookie who obtains bets through personal solicita- 
tion at the homes or business places of clients, or in barber shops, 
cigar stores, and other hang-outs. The bettor has already purchased 
the morning newspaper, or a specialized racing paper or scratch sheet, 
made his selections, and when the bookie calls he places his bets. 
Sometimes he may arrange to have the bookie call him or come back 
later for additional bets on subsequent races, depending frequently 
on the outcome of the bets already made. These wagers are of the 
$2 to $5 or possibly $10 class; the bookie operates on a capital of per- 
haps $1,000, and unless he is overloaded on a particular horse, gen- 
erally retains all of the bets. If too much has been wagered on a 
particular animal, he may “lay off’? the bet to some other larger 
operator. Such a bookie is not as seriously concerned about the wire- 
service information, although it is valuable for him to know the odds 
to protect himself against a long-price horse winning. The following 
morning he again checks the daily papers for the results and prices 
paid, makes his rounds, and settles his accounts. 

A second class of bookies, possibly the largest number and certainly 
handling the largest daily volume of bets, are those of the small to 
medium size, accepting wagers up to $50, or possibly $100 on a horse. 











16 TRANSMISSION OF GAMBLING INFORMATION 


Such bookies maintain an office, usually their own homes or apart- 
ment, or possibly a book store, newspaper stand, cigar store, small 
confectionery store, or some other seemingly innocent front. They 
obtain race-track information by telephone from a larger operator 
directly connected with the wire service, and maintain a number of 
telephones, from 2 to as many as 15, for the purpose of receiving in- 
coming bets. Such bookies have a substantial established clientele, 
perhaps as many as 100 or more regular customers, who are apprised 
of the various telephone numbers which may be called. The customers 
have credit ratings and may bet to the maximum previously set. 
The bookie also may have agents, who work on salary or commission 
or both, who collect bets and make payments and collections. Such 
a bookie is constantly aware of changing odds and other facts at all 
race tracks in operation; can quote odds to customers; and attempts to 
maintain a nearly balanced book by constant checks on all bets made. 
If too much play has come in on a particular horse, he telephones the 
excess to another larger operator. Settlement, as in the case of the 
smaller bookie, is generally made the following day or at the end of the 
week, since the customer knows from the results that are carried in the 
newspapers just how he stands. The wire-service information, which 
is relayed by telephone generally through an open wire, is far more 
essential to this type of operator, simply because he accepts far larger 
wagers and the danger of overextending himself on a long-odds horse 
are far greater. Moreover, since he is accepting bets by telephone 
up to a few minutes before a race takes place, he must have authentic 
last-minute information so as not to accept bets on a race already run 
or to be able to reinsure his bets with other operators. 

Highest in the echelon are the large operators who are themselves 
direct subscribers to the race wire service which comes in generally by 
a ticker service. In places where law enforcement is lax, such opera- 
tors maintain commodious quarters where bettors may congregate in 
large numbers and watch the changing odds and results posted minute 
by minute on large blackboards. The premises do not differ greatly, 
from the standpoint of convenience, from a well-maintained stock- 
brokerage office where changing quotations on the New York Stock 
Exchange are posted. Such bookmakers not only have a select list 
of big-betting customers, but frequently own or have interests in 
smaller bookie establishments which may place a portion of their 
bets with this class of operator. Some bookmakers in this category 
also accept “lay-off”? wagers from other bookies, since they operate 
with substantial capital and frequently need the reinsurance bet to 
keep their capital in action. To service smaller bookies, the large 
establishments may maintain a battery of telephones which are kept 
open while the information is coming in over the ticker, and the infor- 
mation is relayed by a “talker” over a loud speaker simultaneously 
to all the telephones. 

The basis of the successful operation of all three types of book- 
makers is the same: “good’’ customers who pay off their wagers; a 
diversity of betting on the horses at the four or five tracks which are 
generally in operation at the same time; a heavy-enough play so that 
the maximum amount of their capital is in action each day. Given 
these factors, the percentages, which is another way of saying that 
only a limited number of players will pick the winners, will take care 
of the profits. 
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IV. Summary or EvipENcE 


In summary, what does the evidence and the facts assembled by 
the committee show? 

1. Illegal off-track gambling.—While horse-race betting is legal 
within the track enclosures of 27 States which have pari-mutuel race- 
track betting, such betting is illegal off the track in 47 of the 48 
States, Nevada being the only State which licenses off-track booking. 
Illegal off-track betting is carried on in all of the 47 States; many 
thousands of individuals are engaged in these operations; the total 
sum involved in such illegal off-track betting ranges somewhere 
from $3,000,000,000 to $5,000,000,000 annually; such illegal betting 
is carried on through and facilitated by the rapid transmission of 
race-horse news by means of special leased-wire circuits, long-distance 
telephone, radio broadcasting of racing information, publication of 
prerace and postrace information in most regular newspapers and in 
scores of specialized race papers and scratch sheets. If the rapid 
interstate dissemination of such horse-race information from the 
tracks to the bookmaker and bettor can be hampered, large-scale 
bookmaking will be severely crippled and local law-enforcement 
officers will be able to do a more effective job in ferreting out illegal 
bookmaker operations. Enforcement of local and State laws against 
illegal bookmaking varies from municipality to municipality and 
State to State but in general the inability to prevent the interstate 
transmission of what is regarded as essential bookmaking information 
constitutes the most effective block against positive enforcement 
where it is sought to be carried out. However, where such transmis- 
sions into a State are prevented (as in California) bookmaker opera- 
tions are crippled until other means of bringing information in are 
found, such as telephone and radio. Moreover, where local enforce- 
ment is vigorous and unremitting, as in Youngstown, Ohio, and the 
cooperation of the communications common carriers is demanded and 
— illegal bookmaking must move out into a more favorable 
climate. 

2. The dissemination of race-track information.—The gathering, the 
transmission, the furnishing, and the publication of race-track in- 
formation essential to the carrying on of illegal off-track bookmaking 
is a wholly legal interstate business. The agencies and instrumentali- 
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ties which are engaged in one or more of these activities, in the order 
of their importance to the illegal bookmaker and the bettor, are: 

(a) The Continental Press Service, a Cleveland, Ohio, enterprise 
which is the principal gatherer and supplier of race-track information 
which eventually reac hes thousands of illegal bookmakers, as well as 
such publications and press services as the New York Daily News, 
the Armstrong Daily Sports, Transradio Press, Associated Press, 
United Press, and International News Service, and through the latter 
three, hundreds of daily newspapers. 

(6) The Western Union Telegraph Co., which leases some 29,000 
miles of Morse and high-speed ticker circuits throughout the United 
States for the transmission of minute-by-minute race-track informa- 
tion to purchasers of and distributors, subdistributors, and sub- 
subdistributors of such news, and to press associations and other 
publications. 

(c) The American Telephone & Telegraph Co., and its associated 
system companies throughout the United States whose long-distance 
toll service as well as intrastate and intracity lines and stations are 
used in the making of wagers, the laying-off of bets between book- 
makers, and the actual transmission of general race-track information, 
either supplementary to or, on occasion, in place of the regular Western 
Union wire service. For example, during a period in 1940 when 
Western Union canceled all its race wire leases due to Federal action 
in Illinois charging an alleged violation of the lottery statutes, book- 
makers turned to the telephone and apparently carried on without 
serious difficulty. 

(d) Triangle Publications, which publishes the Daily Racing Form 
and the Morning Telegraph, and owns a half interest in Armstrong 
Daily Sports, all specialized racing papers which in whole, or part, 
have access to all race tracks to gather information and transmit it. 
These companies maintain wire facilities to their own publications; 
sell racing information to press associations and/or regular daily 
newspapers, and in the case of Armstrong, furnish such information 
to some radio stations. 

(e) Associated Press, United Press, and Internetional News Serv- 
ice, which purchase racing information from Continental Press 
and/or maintain track reporters at more important tracks and send 
out racing information to their subscriber newspapers which, depend- 
ing on the local interest and demand, publish one or more daily edi- 
tions containing varying amounts of prerace and postrace information. 

(f) Transr adio Press, a specialized news gathering and disseminat- 
ing agency for radio stations which at one time had close operating 
connections with various Continental distributors and subdistribu- 
tors; and which purchases racing information from Continental Press; 
gathers other similar information on its own; ome leases facilities from 
Western Union and American Telephone & Telegraph Co. to dis- 
seminate such information to radio stations. 

3. The operations of the principal disseminator to bookmakers.—The 
evidence made clear to the committee that the principal disseminator 
of racing information for minute-by-minute use of illegal bookmakers 
was and is Continental Press Service, although itself a legal operation 
under present law. It must be emphasized that the committee is 
well aware that each of the enterprises and organizations listed above, 
to the extent that they purvey and publish racing information, are 
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factors in facilitating bookmaking. Nevertheless, it is also clear that 
if racing information could be limited to dissemination to and publica- 
tion by newspapers and/or radio stations, and that if certain vital 
prerace gambling information could be restricted from interstate trans- 
mission until a race had started, a major blow could be struck at 
bookmaking, particularly at the larger operations which are more 
dependent upon minute-by-minute information than smaller operators. 

It is important, therefore, to summarize the evidence of the opera- 
tions of Continental Press Service, and the parts that both Western 
Union Telegraph and American Telephone & Telegraph Co. and its 
associated system companies play in transmission and dissemination 
of race-track news to illegal bookmakers. 

Continental Press Service is a supplier of sports information of all 
kinds, but specializes in the :apid transmission of race-track informa- 
tion. It is the successor organization to the Nation-wide News Serv- 
ice, & similar news service which was abandonéd by the M. L. Annen- 
berg interests in 1939. Annenberg’s partners were Arthur McBride 
of Cleveland and James Ragen of Chicago, and they took over the 
news-distributing wire service in 1939 w vhen the Annenberg family 
voluntarily gave up their interests but retained owneiship of the 
publication of certain racing papers. Subsequently, Ragen was shot 
and seriously wounded, and thereafter poisoned while rec uperating in 
a Chicago hospital, the reports being that he refused to permit certain 
Chicago gangsters to ‘‘muscle” into the race-wire business. Ragen’s 
share in the business was purchased by McBride, except for a small 
share held in trust for Ragen’s widow, and McBride later presented 
the business to his 21-year-old son, Edward McBride, a law-school 
student. 

The principal office of the firm is in Cleveland, although its network 
of wire service is controlled from Chicago, where Thomas J. Kelly, 
its general manager is located. Kelly is a brother-in-law of the elder 
McBride and uncle of the present owner. He has been connected 
with the business for many years. It may be interesting to point 
out that the late M. L. Annenberg, the elder McBride, Ke lly, and 
several or the present-day principal Continental distributors w ere all 
former newspaper circulation “hustlers” and were employed by a 
number of newspapers in former years when bitter circulation wars 
were carried on and tough, bully boys were necessary to convince 
newsstand owners which newspapers shovld appear on the stands. 
The friendships made then were carried through to business associa- 
tions later on as the race wire service was built up. 

The facts support the thesis that Continental today has a near- 
monopoly in the transmission of racing news which ultimately reaches 
the bookmakers in the country. Continental does choose its dis- 
tributors, assigns them exclusive territory, and charges them for 
service on the basis of the size and amount of business done in such 
territory. It is also true that some, perhaps many, of its distributors 
are not without blemishes in character. The evidence showed, for 
example, that one spent a year in jail for income tax evasion; many 
have had brushes with the law for bookmaking and other violations. 
It is obvious that in this business it has been found desirable to have 
men who do not shrink from enforcing their will outside of the law. 
Moreover, the distributors, in turn, apparently are not particularly 
choosy with whom they do business; in the main their customers are 
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men who have had long experience with the use of racing information 
and perforce have been in difficulty with the law. It is also obvious 
that in many cases both distributors and subdistributors are not 
always the free choice of Continental; it does business with those who 
want the racing wire and have the political connections with which 
to operate. ’ 

Thus, in scores of cases, those who handle the racing news or use it 
as bookmakers may be well known local hoodlums or gangsters who 
are the subject of much notoriety. Moreover, such individuals 
frequently have business connections or associations with others of 
their ilk in other parts of the country; they loan money to one another; 
they invest in businesses together; they lay off bets with one another; 
and not infrequently the wealthier have interests in numerous local 
gambling enterprises, including bookmaking. There is evidence 
which supports the thesis that in some States or regions a few closely 
knit groups, generally dominated by one or two men, maintain control 
of gambling and frequently associate this with interests in other 
enterprises, both legitimate and illegitimate. Such local groups 
fiercely resist invasions by others and this fact lies behind many 
gangster killings. 

The committee believes it important to emphasize that the legisla- 
tion here recommended was designed and drafted to curb the opera- 
tions of any national racing betting syndicate. The evidence before 
us clearly proved that the problem was the same, whether the betting 
is conducted by a national syndicate, or in specific districts or areas, 
or is purely local in character. 

That bookmaking is a dirty business; that it is a field which attracts 
questionable characters with bad reputations; that such illegal opera- 
tions breed other crime is all too true. Jt does not require the em- 
bellishment of dime-novel fiction writers with tales of national crime 
syndicates or national gambling syndicates to make it any worse 
than it is. 

There is one distinction between the methods followed by Conti- 
nental today and Annenberg’s Nationwide in the past. Nationwide, 
when it was operating, controlled not only the collection and dissemi- 
nation of race news but also the distribution and use right down to 
the bookmaker. The lengthy investigation carried out by the 
Treasury Department of Annenberg’s operations indicated that the 
price charged a bookie for the wire service depended directly on the 
amount of business done by the bookie; in short, Annenberg was in 
effect a partner of every bookie in the country. Continental, on the 
other hand, not only disclaims any interest or connection with the 
ultimate user of the race news it transmits and sells but has set up 
what appears to be an effective legal bar against connecting it with 
such ultimate users. Continental alleges that it does not determine 
who shall be the local recipients of its news; in fact, it asserts that it 
does not even know who are the ultimate users. Continental merely 
sells the news to some 24 regional distributors, who in turn sell to 
sectional, area, state, or even local distributors. The practical, if not 
legal, flaw in Continental’s contention, however, is the wide difference 
in the prices it charges various purchasers for the news. For example, 
the New York Daily News pays $20 a week and the Associated Press 
pays $85 a week for the same news that one of Continental’s major 
distributors pays more than $6,000 a week plus an 8-percent wire- 
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equipment tax. It is the committee’s belief that this sharp variance 
in price, depending on the user, has more than a remote connection 
with who the purchaser is and what use he makes of the news he 
receives. 

Continental collects and disseminates racing information from the 
tracks by one of three methods: (a) Legally, by a direct wire circuit 
at the track press box to the nearest Continental office when its em- 
ployees are permitted at the track; and of questionable legality by 
(6) ‘‘buying”’ the news from one of its own distributors who observes 
the race by telescope from some point outside the track and telephones 
the description, odds, results, etc., by long-distance telephone to the 
nearest Continental office; or (c) by wig-wag or other signal or radio 
device by an observer in or near the track to an accomplice at a 
telephone who transmits by long-distance telephone to the nearest 
Continental office. 

In any event, the Howard Sports News at Baltimore, which is a 
Continental distributor for the Atlantic seaboard area from Maryland 
south to Georgia, does furnish Continental racing news from Maryland 
and West Virginia tracks from which Continental employees are 
barred. Similarly, another Continental distributor in Chicago 
handles collection of the racing news from the Chicago tracks. There 
have been difficulties and delays, on occasion, in getting the California 
track information on the Continental wire promptly but apparently 
a combination of clandestine observations sent in by telephone and 
pirating from the wire of a regular press association are the means 
employed in that State. Of the some 40 tracks in operation, Con- 
tinental is regularly allowed at 11 or 12 and pays such tracks from 
$150 to $250 a day for the privilege of occupying the press box and 
transmitting racing news. 

Whatever the method followed, the information collected and 
transmitted is basically the same. When the wire opens, about 10 
a. m. track time, the morning line, which includes a report of overnight 
withdrawals of horses originally scheduled to run, the track conditions, 
the jockeys assigned, the weights, and other pertinent horse and track 
information, is transmitted. It should be pointed out that Conti- 
nental need not rely on its own observers at the tracks for this early 
type of information; any of it is obtainable from the early editions of 
any afternoon metropolitan newspaper or from the regular racing 
papers which are printed at a number of convenient points late at 
night and distributed at newsstands by 10 a. m. each racing day. 
Subsequently, the wire carries various handicapper selections of 
Sree winners, changes in the odds due to factors apart from the 
yetting itself, which does not commence until shortly before race time. 
Interspersed are other bits of sporting information dealing with base- 
ball, football, hockey, or boxing in season, such as probable pitchers, 
condition of players, etc. By 1 p. m. or shortly thereafter, the 
pressure is on, as last-minute scratches, late jockey changes, and the 
rapidly changing odds on the first race begin to come in. As the race 
starts, a description is given, relaying the position of the various 
horses at the first. quarter, the half, the three-quarters, the stretch, 
and the finish. The unofficial results are sent immediately, and then 
the track’s official results and the mutuel prices paid. 

On the average, not more than five major tracks are operating at 
the same time and despite the vast amount of information that is 
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transmitted in the course of an afternoon, dealing with some 40 
separate races, Continental can carry on this operation with a rela- 
tively small staff of employees, rarely more than 50. 

Continental receives and transmits this information through a net- 
work of some 23,000 miles of Morse and high-speed teleprinter cir- 
cuits, although it is itself the lessee of only 6,600 miles, the remainder 
being leased by distributors and subdistributors. In the appendix 
to the hearings on the bill S. 3358 will be found a complete breakdown 
by States listing the names and addresses of distributors and subdis- 
tributors who receive this information and a map, showing the location 
of the circuits of the wire network in operation. It will be noted that 
there are no wire-line circuits into California, which has required the 
common carriers to halt such transmissions. However, the commit- 
tee’s investigation has determined that racing news distributors in 
part of California receive Continental’s news by means of a high-power 
radio tuned in on a broadcasting station in Mexico and relay the 
information to bookmakers by telephone. In other parts of California 
the news appears to be obtained by long-distance telephone, although 
no private-line telephone circuits are leased by the telephone company 
for that purpose. Similarly, while Continental’s wire service does 
get into Detroit, it is a partial service and used only for the publication 
of a scratch sheet. Actual service to bookmakers in the Detroit area 
appears also to be handled by means of long-distance telephone. 

As will be noted from the map and exhibits in the hearing, the con- 
nections from Continental’s major circuits are located in some 40 
cities and feed directly into Continental’s 24 major distributors. In 
some cases it is the same distributor trading under a different name 
with which Continental has no official or legal business; in other 
cases it is a subdistributor who again has no official business arrange- 
ment with Continental but who, for ‘‘convenience”’ is on the primary 
circuit. Once the information has reached the distributors, various 
methods of redistribution may be used depending on local conditions. 
Generally, three methods are followed: (a) High-speed ticker circuits 
leased from Western Union; (6) voice circuits leased from either 
Western Union or the local telephone company; (c) ordinary local and 
long-distance telephone. Most distributors employ a combination of 
at least two such systems and some may use all three. In any event, 
last year Western Union leased 14 high-speed ticker circuits to dis- 
tributors and subdistributors for sending-only purposes. 

A concise description of the use of these methods is contained in the 
Federal Communications Commission’s 1943 Report on use of com- 
munications facilities for dissemination of racing information: 

The subdistributor employing the ticker method of transmitting the infor- 
mation to his customers locates the transmitting station in the same room as, 
and adjacent to, his Continental Morse drop. here a Morse operator copies 
the information received from Continental and passes it directly to the ticker 
keyboard operator for retransmission over the retail circuit. Thus, the subdistrib- 
utor is in a position to supply his customers almost instantly with all racing 
information, including a description of the races at the very time they are being 
run at the various tracks * * *, 

The ticker method of distribution is ideal for the purposes of the subdistributor 
because it is economical from both the facility-cost and operator-requirements 
point of view. A single operator in the subdistributor’s office can transmit simul- 
taneously to any number $f subscribers by manipulation of a simple keyboard. 


This method also provides a record communication and assures the elimination of 
phonetic errors which, in the bookmaking business, can be most expensive. 
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In the second principal method of distributing the racing information, intracity 
voice circuits are leased by the news disseminator. * * * This method of 
distribution is generally used when there are a large number of customers interested 
in obtaining the information, whose premises are located within a short distance 
of the subdistributor’s office. The Morse operator covering the Continental lease 
at the subdistributor’s office copies the racing information and passes it directly 
to an announcer on the voice circuit. This announcer, as he speaks into a micro- 
phone, is heard at each of the drops on the subdistributor’s voice circuit, 
simultaneously. For example, the Baltimore distributor, Howard Sports Daily, 
who operates a Western Union ticker lease of 1,222 circuit miles extending from 
Baltimore to Savannah and having an average of more than 50 subscriber drops, 
also distributes racing information over two-point leased private telephone lines, 
involving 87 miles of telephone channels, furnished by the Chesapeake & Potomac 
Telephone Co. of Baltimore City and connccting the Howard office with 36 other 
locations in the city of Baltimore. In addition, this Baltimore distributor has 
29 exchange telephone lines for regular local service and two special toll terminals 
on his PBX for direct connection to the long-distance operator. 

In Cincinnati, another city where leased voice circuits are used, speakers are 
located in 225 public bars and taverns connected with the subdistributor’s office 
by leased telephone channels furnished by the Cincinnati & Suburban Telephone 
Co. The leased voice channels normally carry recorded music for the entertain- 
ment of the listening public played on a phonograph at the subdistributor’s office 
but the music is regularly interrupted with flash bulletins of the doings at the 
Nation’s major tracks. From another office of the subdistributor located at Elm- 
wood outside the city limits 45 establishments, less public in nature, are serviced 
by two-point private leased telephone tie-lines. ‘The Elmwood office also has 
35 individual business telephones for servicing, by ordinary local and long- 
distance telephone calls, still other subscribers. 

In localities where neither the telegraph nor telephone company can or will 
furnish the subdistributor with leased lines, a third, less satisfactory method of 
distribution, by local or long-distance telephone only, is used. * * * The 
working equivalent of a leased voice circuit is obtained through an ingenious 
arrangement * * *. The distributor * * * secures from the telephone 
company 8 ordinary exchange lines notwithstanding his desire to serve, 
simultaneously, approximately 50 subscribers with a voice description of races. 
In order to achieve this purpose with the limited number of telephone lines at his 
disposal, the subdistributor installs in his office, adjacent to the receiving position 
of the Continental circuit, a public-address system over which the Continental 
information is “‘broadcast” in the following manner. Immediately preceding 
the running of each race the subdistributor initiates telephone calls over all of his 
available lines and is connected to a number of agents. The eight telephone 
instruments at the subdistributor’s office are then grouped around the speaker of 
the public-address system in the subdistributor’s office so that, as the Continental 
information is broadcast, each transmitter will simultaneously receive a strong 
audible signal. Each agent also has a similar public-address system arrangement 
with several telephones grouped around the speaker for further distribution of 
the news. The input to the agent’s loudspeaker is secured from the telephone 
connection between the subdistributor and the agent by inductive pick-up at the 
agent’s office and the announcer in the office of the subdistributor is thus heard 
simultaneously in as many as 50 bookmaking establishments throughout the city, 
all without the use of private leased lines. At many, if not most, of these 50 
bookmaking establishments, a loud-speaker system may be used so that the 
bettors can hear the telephone transmissions of the subdistributor. The input 
of the bookmaker’s public-address system is also often fed from the telephone 
connection by inductive pick-up. 

After the broadcast to the 50 largest bookmakers has been completed, the 
8 telephone instruments are replaced on the hooks and employees of the sub- 
distributor proceed to telephone the information to smaller bookmakers through- 
out the city who are not included on the voice circuit so ingeniously arranged. 

In other cities where the subdistributors of racing information cannot secure 
leased lines and are in addition limited in their activities through the vigilance 
of the police or the telephone company in denying large numbers of lines and 
instruments, the subdistribution processes may be repeated many times by ordi- 
nary telephone-call relaying. Thus, the subdistributor may telephone the infor- 
mation to a single bookmaker or to a number of them who in turn may relay the 


news to four or five others, who may each telephone the information to still other 
bookmakers, 
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As the principal supplier of racing information, Continental Press 
in 1949 had a gross income of $2,366,648 and a net profit of $692,207 
before taxes. 

It will be readily understood that neither Continental nor the book- 
makers who receive its service can carry on their business without the 
use of the facilities of the two major communications carriers—the tele- 
graph company and the telephone companies. The evidence showed 
that Western Union’s gross income from leases of this type runs from 
$800,000 to $1,000,000 annually, a substantial item for this carrier 
which has been and is in serious financial difficulty. 

The American Telephone & Telegraph Co. reports that its gross 
income from leases of private wires for the carrying of sports informa- 
tion, such as for the press associations, Triangle Publications, Trans- 
radio Press, and for a few Continental distributors is less than 1 per- 
cent of its gross revenues: However, this does not, by any stretch of 
the imagination, represent the income of either A. T. & T. or its asso- 
ciated system companies for the transmission of racing information 
by both long-distance toll message and intrastate and local service. 
Under the company’s accounting practice there is no practicable way 
of ascertaining the amount thus received. But it is significant that 
the Internal Revenue Bureau’s investigation of the wire service when 
it was operated by Annenberg showed him to be the telephone Com- 
pany’s fifth largest customer in the Nation with an annual bill in excess 
of $500,000. 

Triangle Publications and Armstrong Daily Sports, while not en- 
gaged in the collection of racing information for direct sale to book- 
makers, are nevertheless major users of racing information which they 
procure themselves for publication in their papers and scratch sheets. 
Theirs is an extremely lucrative business with an annual gross income 
somewhat in excess of $19,000,000. Specifically, the Daily Racing 
Form and the Morning Telegraph had a 1949 annual gross income of 
$13,663,637 and a net chenasaneasaly $6,782,429. Armstrong’s 1949 
gross income was $5,064,261 and the net after taxes amounted to 
$1,578,728. Like Continental, they are lessees of Western Union cir- 
cuits as well as telephone company private lines. 

Similarly, Transradio Press an the three major press associations, 
either through purchase of racing news or direct collection, have an 
important stake in the procurement and transmission of such news. 
Under existing circumstances, to the extent that they purchase such 
news from Continental, such purchase represents substantial savings 
to them as compared with the cost of their own procurement of racing 
news. And like all the others, they must use the communications 
facilities of Western Union and A. T. & T. to gather and disseminate 
the news to their subscribers, the radio stations, and newspapers of 
the country. 

Thus, the communications common carriers are the instrumentalities 
through which racing information is widely disseminated, and they 
have important economic interests in maintaining that business. 
A. T. & T. has testified on numerous occasions that it is not interested 
in this business; that it does not want it. What they refer to, of 
course, is the transmission of racing information to bookmakers for 
illegal purposes, and there can be little question that A. T. & T. 


itself does not solicit that kind of business. The evidence, however, 
also discloses no serious affirmative efforts by the telephone compa- 
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nies to divorce themselves from this business, either on a local or 
interstate basis. As to Western Union, that company makes no 
secret of the fact that so long as it remains a legal business, they 
intend to supply the facilities to carry it out. 

The testimony, therefore, was clear that certain racing information 
procured, transmitted, and sold by Continental is of great value to 
most bookmakers; and that rapid communications facilities are essen- 
tial. Put another way, if due to legal restrictions on the kind of news 
it could supply, Continental went out of business, bookmaking prob- 
ably would continue to some degree. If, on the other hand, a means 
were found whereby the bookmaker could be legally deprived of tele- 
graph and telephone service, he must shut up shop. 

It is obvious that so long as press associations and racing publica- 
tions may continue to transmit racing information, and daily news- 
papers and specialized racing papers to publish it, the necessary 
information with which a bookmaker can operate would remain 
available. It is equally obvious from the testimony that there is a 
commingling and intermingling of interests and problems between such 
divergent and different operations as Continental and the press as- 
sociations; Continental and the telegraph and telephone carriers; the 
press associations and the racing publications. While one may shun 
the other as a pariah and disclaim any concern in the other’s affairs, 
all have economic and legal interests in the same commodity. All 
seemingly agree on only this—they have nothing to do with the 
bookmaker; they are not interested in him or his welfare; they are not 
engaged in an illegal business; stop the other fellow but let me alone. 
The question of how to legally and fairly separate the sheep from the 
goats is not one properly before this committee. 

The fact that the interstate communications carriers furnish the 
facilities is a keystone to any Federal legislative approach to the 
problem of hampering the dissemination of essential gambling infor- 
mation. 

The question thus resolves itself down to how far the Federal 
Government may go in denying interstate communications facilities 
for transmission of certain information. It is obvious that the 
Federal Government cannot legislate to deny common-carrier facilities 
to certain individuals. This is a field in which the States, through 
the tariffs filed by the common carriers with yous public-utility com- 
missions, and by enactment of effective laws, can block bookmaking 
activities. The testimony before the couaimiates proves clearly that 
positive steps in this field have been and can be taken. 


V. LeGau Potnts CovERED 


The approach remaining open to the Federal Government is the 
exercise of its regulatory power in interstate commerce, weighted and 
conditioned by what court decisions have held is a proper and legiti- 
mate exercise of that power within the Constitution. 

It was the committee’s opinion, based on the evidence, that certain 
information immediately prior to a race was more vital and important 
to bookmakers and to bettors than any other. The committee 
believes that if it could prohibit the interstate transmission of such 
specific items prior to the start of a race, it would deprive both book- 
maker and bettor of vital information. It was clear that to prohibit 
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the information from being transmitted by Continental and at the 
same time permit it to be transmitted by press associations and pub- 
lications would not only be discriminatory and weaken the constitu- 
tionality of the bill, but also would make ineffective the object of the 
legislation by allowing the widest publication by many of that which 
would be denied transmission to one. Thus, if the prohibited items 
are, in fact, important in carrying on bookmaking, no effective action 
would then have been taken to interfere with illegal bookmaking. 
Therefore, the committee felt that the prohibition should extend 
equally to all; to do otherwise would have left loopholes resulting in 
the widespread evasion of law. 

The weight of the evidence made clear that prerace information 
concerning the odds and the changing odds on the horse or dogs up to 
the moment of a race were a vital, and even a determinating factor, in 
whether a bet is made. Other essential information, but less vital, 
concerned which horses are actually running and which have been 
withdrawn, the changes in jockeys, the weights the horses are to carry, 
and selections of probable winners. If, in addition, the actual trans- 
mission of a bet or wager were prohibited, the committee was of the 
opinion that an effective blow to large-scale bookmaking could be 
struck. 

It may be pointed out here that in the bill as first proposed by the 
crime conference and the Department of Justice, it was proposed to 
prohibit the transmission of aii sporting information, and in connection 
with horse racing, the prohibition would not only cover the specific 
points already listed, but in addition, the actual results of the races 
and the prices paid. 

It was clear to the committee that the major problem before it did 
not relate to other sporting events; moreover, that to prohibit the 
permanent transmission of such items as results and prices paid 
might raise serious constitutional questions involving the freedom 
of transmission of news. There could be no question that there would 
come a period in time when none of the prohibited items were, in 
fact, gambling information, even though some might constitute 
such gambling information if available in a different period of time. 

One of the most important cases in determining what may be 
legally prohibited in relation to time is a Michigan case (Parks v. 
Judge of Recorder's Court, 236 Mich. 460, 210 N. W. 492 (1926)). 
In Michigan it is unlawful for any person or his agent or employee— 


by means of any newspaper, periodical, poster, notice, or other mode of publication 
or reproduction— 


to publish or distribute to the public or to any person— 


any statement or information concerning the making or laying of wagers or bets 


or the selling of pools or evidences of betting odds on any race, contest, or 
* 


game * * *— 


(Mich. Stats. Ann. (1938), sec. 28, 537). This statute was held to 
be constitutional insofar as it prohibited publication of betting odds 
and information before the event took place; but the portion of the 
statute which prohibited publication of betting odds and information 
after the event was held to be unconstitutional by the case just cited. 
This portion of the statute has since been deleted. In its unanimous 
decision, the Michigan Supreme Court said: 
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The constitutional guaranty of life, liberty, and of property is subject to such 
restraints as are reasonably necessary for the publie good. As a member of 
organized society, the individual citizen has no right to do those things which 
are injurious to the common welfare. He is wisely fenced about by governmental 
limitations which prevent him from infringing upon the rights of the public. 
There are no constitutional guaranties which he can invoke against reasonable 
restraints imposed by the legislature in the exercise of its police power for the 
preservation of the health, morals, and safety of the community. Gambling is 
injurious to the morals and welfare of the people. Therefore, it is the duty of the 
State and is within the scope of its police power to suppress it. And in enacting 
legislation for that purpose there is no invasion of constitutional rights unless the 
restraints imposed are unreasonable * * *. In seeking to accomplish the 
object of the act, the legislature prohibited the publication, advertising, or dis- 
tribution of information concerning the making of wagersorbets * * * either 
before or after the event * * *. It is not our business to determine whether 
as an actual fact the publishing of such information would induce gambling. The 
legislature determined that, and we must defer to its judgment unless the publica- 
tions declared to be unlawful have no such apparent tendency *’*’* *. So far 
as concerns the publication of wagers and bets * * * before the event, we have 
no hesitation in saying that the prohibitions of the statute are reasonable. ‘The right 
of the legislature to prohibit publication of betting odds after the event presents a 
more serious question. It is apparent that every publication before the event 
would naturally have a tendency to encourage gambling. It is made of a par- 
ticular pending event at which there would be an opportunity to gamble. This is 
not true of every publication after the event. Some undoubtedly would have a 
harmful tendency. Some would not. Everyone can conceive of many publiea- 
tions after the event that could have no possible tendency to induce gambling. 
The statute makes no distinction between them, and fixes no limitation of time 
after the event when the publication would be considered harmful. It prohibits 
all alike, the harmful and the harmless: and therein lies its unreasonable- 
ness * * *, In other words, the mere fact of publication without regard to 
time or circumstances, or connection with any event is made a violation of the 
statute. Has the legisiaiure a right to do this? Its power to prohibit such 
publications rests upon the duty to protect the public against the injurious results 
that may follow. Therefore, when it prohibits publications that have no harmful 
public tendency, it excceds its constitutional authority. It is our judgment that 
its wholesale prohibition of publications concerning bets and wagers unrelated in 
time [emphasis supplied] to any race, game, or contest, is an unreasonable exercise 
of police power, and is therefore beyond the constitutional authority of the 
legislature. 


In Nevada it is unlawful to disseminate racing information from 
any point within the State to a point without Nevada by telephone, 
telegraph, teletype, radio, or any signaling device with the intention 
that such information is to be used to induce betting on results of 
races or to decide the results of wagers on races except that newspapers 
of general circulation are permitted to print and disseminate news of 
races and results. (Nev. Comp. Laws (Hillyer 1929; Supp. 1931-41) 
secs. 6225, 10201.) 

In Pennsylvania it is unlawful for any public utility knowingly to 
furnish to any person any private wire for use in the dissemination of 
information in furtherance of gambling or for gambling purposes and 
it is declared to be prima facie evidence that a private wire will be 
used in furtherance of gambling where it is used for the dissemination 
of information pertaining to any horse racing, race track, race horse, 
betting, betting odds, or any information relating thereto. Copies of 
contracts for private wires are also required to be furnished to the 
Pennsylvania Public Utilities Commission and are subject to its dis- 
approval. (Pa. Stats. Ann. (Purdon, pern. Ed.) title 66, secs. 1702- 
1710.) 

Florida has recently enacted a statute similar to that of Pennsyl- 
vania which makes it unlawful to lease any communication facility 
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for the dissemination of racing news. This statute was sustained by 
the Florida Supreme Court early this year in McInerney v. Ervin, 
opinion filed March 21, 1950 (official citation not yet available) 
(18 LW 2443). 

In Oklahoma it is provided by statute that any telegraph company 
or employee that intentionally transmits or delivers ‘‘any message’’ to 
a poolroom or person engaged in receiving or placing bets on a horse 
race shall be subject to certain prescribed penalties. (Oklahoma 
Statutes, Ann. (1937), title 21, sec. 992.) 

In Texas it is provided by statute that knowingly furnishing tele- 
phone, telegraph, teletype, teleprinter, or radio service or equipment 
or placing the same on any “property in the State used for book- 
making, or to assist in the violation of the bookmaking statute by 
furnishing such service,” isacrime. (Tex. Penal Code (Vernon 1938), 
art. 652a, sec. 5). 

Thus, it will be noted that while the dissemination of racing news 

is not itself illegal, two States have enacted legislation restricting the 
furnishing of this type of news in certain respects, and four others 
have prohibited the furnishing of telephone or telegraph facilities for 
the dissemination of racing news, However, even where the racing 
information is knowingly furnished to bookmakers, it has been held 
lawful to do so in the absence of specific statutes to the contrary. 
For example, a number of jurisdictions have held that neither the fur- 
nishing of gambling information to bookmakers nor the furnishing of 
telephone or telegraph facilities for such service constitutes a crime 
or can be considered as aiding or abetting in the crime of bookmaking. 
(State v. Coleman, 126 Fla., 203, 170 5S. O. 722 (1936); Hagerty v. 
Yoleman, 133 Fla. 363, 182, S. O. 776 (1938); Commonwealth v. 
Western Union Tel. Co., 112 Ky. 355 67, S. W. 59 (1901); People v. 
Brophy, 49 Cal. app. 2d. 15, 120 P. 2d. 946 (1942); 38 C. J. S. 145, 
167; 24 Am., Jr., 430.) It has also been held that the business of 
disseminating such news to gamblers does not constitute a public 
nuisance. (Areling v. Superior Court, 18 Cal. 2d 884 118 P. 2d 470 
(1941); Commonwealth v. Western Union Tel. Co., cit. supra.) Never- 
the less, under certain circumstances, it is possible that the news dis- 
seminators may be jointly proscuted with the bookmakers for com- 
mitting the crime of bookmaking. (People v. Corica, 55 Cal. app. 
2d 130, 130 P. 2d 164 (1942).) 

On the other hand where the interstate carriers have denied service, 
as they have in numerous cases to those disseminating racing informa- 
tion for gambling purposes, they have been sustained in such refusal 
without exception by the Federal courts. The latest such case involv- 
ing Continental Press Service directly, was McBride v. Western Union 
Tel. Co. (171 F (2d) 1,3). Similar cases which uphold carriers refusing 
facilities to a disseminator of racing news include Tracy v. Southern 
Bell Tel. and Tel. Co. (37 F. Supp. 829 (S. D. Fla. 1940)); Fagarty v. So. 
Bell Tel. & Tel. Co. (34 F. Supp. 251 (E. D. La. 1940)); Hamilton v. 
Western Union Tel. Co. (34 F. Supp. 928 (N. D. Ohio 1940)), appeal 
dismissed on stipulation of the parties (118 F. 2d 902 (C. C. A. 6 1941)); 
Kronenberg v. South Bell Tel. & Tel. Co. (86 P. U. R. (N. S.) 513 
(W. D. La. 1940)). 

Similarly, the great majority of the State courts have taken the 
same position on this subject. (See Howard Sports Daily, Ine. v. 


Weller (179 Md. 355, 18 A. 2d 210 (1941)); Cullen v. Ohio Bell Tele- 
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phone Co. (36 P. U. R. (N. S.) 152 (Ohio Common Pleas Ct. Butler 
Co., 1940)); Hagerty v. Southern Bell Tel. & Tel. Co. (145 Fla. 51, 
199 'So. 570 (1940)); People ex rel Mary Hiegel v. New York Telephone 
Co. (119 Mise. 61, 195 N. Y. Supp. 332 (1922)); Contra, Penn. Publi- 
cations, Inc. v. Penn. Public Utility Comm. (36 A. 2d 777 (Pa. Sup. 
Ct., 1944)), See also, although involving criminal prosecution People 
v. Brophy (49 Cal. App. 2d 15, 120 P. 2d 946 (1942)), and Common- 
wealth v. Western Union Tel. Co. (112 Ky. 355, 67 S. W. 59 (1901)), 
also involving criminal prosecution and later distinguished on that 
basis in City of Louisville v. Wehmhoff (116 Ky. 812, 76 S. W. 876 
(1903).) 

The same rule is also generally followed where the disseminator is 
distributing any other kind of “yr for gambling purposes (Bryant v. 
Western Union Tel. Co., 17 Fed. 825 (D. Ky. 1 1883) ; ; Logan & Bryant v. 
Postal Telegraph & Cable Co., 157 Fed. 570. (E. D. Ark. 1908); Smith 
v. Wi estern Union Tel. Co., 84 Ky. 664, 2 S. W. 483 (1887); Western 
Union Tel Co. v. State, 165 Ind. 492, 76 N. "h. 100 (1905)). 

It is clear that the power of Congress over the subject of commerce 
by telegraph, telephone, or eri is supreme and ane been so held. In 
Western Union’ Tel. Co. v. Pendleton (122 U. S. 347) the Supreme 
Court held: 

In these cases (Pensacola Telegraph Co. v. Western Union, 96 U.S. 1; Telegraph 
Co. v. Texas, 105 U. 8. 460) the supreme authority of Congress over the subject of 
commerce by the telegraph * * * among the States is affirmed, whenever that 
body chooses to exert its power; and it is also held that the States can impose no 
i diments to the freedom of that commerce. * * * The Supreme Court of 
Indiana placed its decision in support of the statute principally upon the ground 
that it was the exercise of the police power of the State. Undoubtedly, under the 
reserve powers of the State, which are designated under that somewhat ambiguous 
term of police powers, regulations may be prescribed by the State for the good 
order, peace, and protection of the community. The subjects upon which the 
State may act are almost infinite, yet in its regulations with respect to all of them 
there is this necessary limitation, that the State does not thereby encroach upon 
the free exercise of the power vested in Congress by the Constitution * * 


In Western Union Tel. Co. v. Foster (247 U.S. 105), Mr. Jestion 
Holmes, speaking for a unanimous Court, held that a Massachusetts 
Public Service Commission order to the telegraph company to render 
certain service could not be sustained. 


It is not— 
said the Court— 


like the requirement of some incidental convenience that can be afforded with- 
out seriously impeding the interstate work. It is an attempt to affect in its 
very vitals the character of a business generically withdrawn from State controls 
* * * Tt cannot be justified ‘under that somewhat ambiguous term of police 
powers.” 

In Charles A. Brewer & Sons v. Federal Trade Commission (158 F. 
2d 1, 3), the sixth circuit court of appeals in denying a petition to 
review a Federal trade order directing the petitioners to refrain from 
selling or distributing in commerce punchboards, push cards, or other 
lottery devices, the Court quoted with approval two earlier Supreme 
Court decisions, as follows: 

It was declared (291 U.S. at p. 313, 54S. Ct. at p. 426, 78 L. Ed. 814) that: 
“Without inquiring whether, as respondent contends, the criminal statutes im- 
posing penalties on gambling, lotteries, and the like, fail to reach this particular 
package in most or any of the States, it is clear that the practice is of the sort 
which the common law and criminal statutes have long deemed contrary to public 


policy.” 
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As early as 1879, the Supreme Court, in a memorable opinion by Chief Justice 
Waite in which the Dartmouth College case (Trustees of Dartmouth College v. 
Woodward, 4 Wheat. 518, 4 L. Ed. 629), was differentiated, held that a legislative 
grant of a charter to a lottery company for 25 years was, in legal effect, nothing 
more than a license to enjoy the privilege conferred for the time, subject to future 
legislative or constitutional control or withdrawal. [Italics supplied.}] It was 
emphatically asserted that no legislature, or even the people themselves, can bar- 
gain away the public health or the public morals (Stone v. State of Mississippi, 
101 U.S. 814, 819, 25 L. Ed. 1079). 

We go now to the broader application of the absolute power of the 
Congress to prohibit the interstate carriage or transmission. ‘The 
Supreme Court held in the Lottery case (188 U. S. 321, 358), that the 
carriage of lottery tickets from one State to another is interstate com- 
merce which Congress may prohibit under its power to regulate com- 
merce among the several States; that legislation under that power may 
sometimes and properly assume the form, or have the effect of pro- 
hibition; and that such legislation is not inconsistent with any limita- 
tion or restriction imposed upon the exercise of the powers granted to 
Congress. ‘The argument was made in that case that a— 
reasonable and proper prohibition of immoral or unsafe trade through the chan- 


nels of interstate commerce is a police power which belongs to the Republic as 
the sovereign authority over interstate trade. * * * 


In this connection, it may be noted that a prohibition against broad- 
casting of lottery information is contained in the Communications Act 
of 1934, as amended, and that a similar prohibition against broadcast- 
ing of obscene matter is therein likewise contained. The substitute 
bill, proposed by the Federal Communications Commission during the 
hearings on S. 3358, and which would have absolutely and permanently 
prohibited the interstate transmission or reception of wagers, bets or 
odds on horse races, was premised both on the Supreme Court decision 
in the Lottery case (supra) and on the prohibitions against broadcast- 
ing of lottery information and obscenity in the Communications Act. 

evertheless, the committee was of the opinion that an absolute 
prohibition, without regard to time, of specific items of information, 
which at one time might be properly regarded as constituting gambling 
information and at another time clearly would not be gambling infor- 
mation, could raise serious legal and constitutional questions. The 
committee noted that in the Lottery case (supra) the Court specifically 
held that the prohibition on carriage of lottery tickets in interstate 
commerce came within the doctrine that regulation could under some 
circumstances properly take the form or have the effect of prohibition 
where the nature of the traffic sought to be suppressed is a nuisance 
injurious to public health or morality. Yet, in the same case, in 
passing on whether such a doctrine might not lead— 
to the conclusion that Congress may arbitrarily exclude from commerce among the 


States any article, commodity, or thing, of whatever kind or nature, or however 
useful or valuable, which it may choose, no matter with what motive * * * 


the Supreme Court stated specifically— 


that the power of Congress to regulate commerce among the States, although 
plenary, cannot be deemed arbitrary, since it is subject to such limitations or 
restrictions as are prescribed by the Constitution. This power, therefore, may not 
be exercised so as to infringe rights secured or protected by that instrument. It 
would not be difficult to imagine legislation that would be justly liable to such an 
objection as that stated, and be hostile to the objects for the accomplishment of 
which Congress was invested with the general power to regulate commerce among 
the several States (Lottery case, supra). 
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In an abundance of caution, in view of the statement of the Court in 
that case, just quoted, the committee was most careful to differentiate 
between what is “gambling information” within the meaning of the 
bill, and what is news after the actual start of the event to which the 
news relates. The prohibition against transmission of gambling 
information comes clearly within the doctrine of the Lottery case, and 
inasmuch as transmission of all information after the event has started 
is permitted by the recommended bill, the provisions of the first 
amendment are thereby observed and protected. 

In Hoke v. United States (227 U.S. 308), which upheld the constitu- 
tionality of the Mann Act (interstate transportation of persons for 
immoral purposes) the Sieaenea Court made clear that the power given 
co Congress by the Constitution over interstate commerce is direct, 
without limitation and far reaching (Hipolite Egg Co. v. United States, 
220 U.S. 45). Moreover, Congress may adopt not only the necessary, 
but the convenient means necessary to exercise its power over a 
subject completely within its power, and such means may have the 
quality of police regulations (Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 196, 215; Cooley, Constitutional Limitations, 7th ed., 856). 
There it is stated that: 

The line of distinction between that which constitutes an interference with 
commerce, and that which is a mere police regulation, is sometimes exceedingly 
dim and shadowy, and it is not to be wondered at that learned jurists differ when 
endeavoring to classify the cases which arise. It is not doubted that Congress 
has the power to go beyond the general regulations of commerce which it is 
accustomed to establish, and to descend to the most minute directions, if it shall 
be deemed advisable; and that to whatever extent ground shall be covered by 
those directions, the exercise of State power is excluded. Congress may establish 
police regulations, as well as the State; confining their operation to the subject 
over which it is given contro] by the Constitution. 

In summary therefore, it is clear that the regulation of telegraph 
and telephone is within the powers of the Congress in its exercise of 
regulation of commerce between the several States. And it appears to 
be well-settled doctrine that in such regulation the Congress can pro- 
hibit absolutely, where the prohibition i is for the protection of public 
welfare and morals, descending even to specific exercise of police 
powers. Never theless, in drafting the bill here recommended, the 
committee believed it was necessary that Congress specify the items, 
the prohibition of the transmission of which, w vould be in the interest 
of public welfare and morals. Thus, a clear legal distinguishment is 
made as to when, in relation to time, the prohibited item is “gambling 
information” and when it is news. Moreover, such a prohibition is 
made reasonable and not discriminatory by applying the prohibition 
equally to all interstate transmission before the event has taken place. 
The States may, in the proper exercise of their police powers, and to 
make the statute more effective should, enact legislation not only pro- 
hibiting the transmission of the specific information herein Amines 
to be “gambling information” but its use for a specified purpose or by 
any specified persons. 


VI. Sectrion-By-Section ANALYSIS OF THE BILL 


Section 1 is a legislative policy declaration and declares simply that 
the purpose of the bill is to assist the various States in the enforce- 
ment of their laws pertaining to gambling, bookmaking, and like 
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offenses, and to aid in the suppression of organized gambling activities. 
This section makes clear that the bill is not intended to be a compre- 
hensive Federal gambling code taking the place of State and local laws 
and ordinances on the subject but is, rather, an attempt to utilize 
Federal powers to aid the States by prohibiting certain activities 
which because of their interstate nature are not subject to State or 
local regulations. 

The Supreme Court has said in reference to the exercise of power 
by Congress under the commerce clause that— 
the methods which it employs to carry out its purposes are beyond attack without 
a clear and convincing showing that there is no rational basis for the legislation; 
that it is an arbitrary fiat (Carolene Products Co. v. U. S., 323 U.S. 31). 

The declaration of policy contained in this bill serves to remove any 
doubts that might arise as to what is the basis for this legislation. It 
is not an attempt to abolish intrastate gambling, or to impinge in any 
other way upon the police powers of the States. At the present time 
practically all States prohibit off-track betting. The committee has 
determined on the basis of information received by it that certain 
information transmitted through interstate facilities is being used to 
violate the laws of the several States. The bill seeks to prevent this 
type of information from being transmitted through the various inter- 
state communication facilities as an aid to the States in suppressing 
practices which they themselves have condemned. 

Although there may be other gays of regulating the use of inter- 
state communication facilities so that they are not used for unlawful 
purposes, the committee feels that the means contained in this bill 
are reasonable and feasible, and that the end sought to be accom- 
plished is legitimate. 

Section 2 of the bill is a definition section. The terms ‘‘communica- 
tion facility”? and “gambling information” are used throughout the 
bill, and in this section they are defined. Section 2 (a) defines the 
term “‘communication facility.” The definition of “communication 
facility’? was derived from the definitions of “‘wire communication” 
and “radio communication” contained in sections 3 (a) and 3 (b) of 
the Communications Act of 1934 as amended (47 U.S. C. 153 (a) and 
(b)). It will be noted that the definition of ‘communication facility” 
includes services as well as instrumentalities, apparatus, and per- 
sonnel. However, it is important to note that the term relates to 
transmission only “‘by wire or radio or other like connection” between 
points of origin and reception of such transmission, and hence would 
not include the transmission of information by means of a newspaper 
or such transportation facilities as an airplane or railroad. 

Section 2 (b) defines “gambling information.” The definition is 
limited to information concerning horse racing and dog racing and in 
order for information to be “gambling information” it must generally 
(a) relate to a horse- or dog-racing event and specifically refer to the 
bets or wagers, scratches, jockey changes, weights, probable winners, 
betting odds, or changes in the betting odds in such event; and (6) 
it must also be transmitted prior to a truthful announcement that 
such event has actually started. The committee feels that it would 
not be desirable to restrict the transmission of such information beyond 
the start of the race. Such information can be used for unlawful 
purposes chiefly before the start of the particular racing event. The 
purposes of the bill would not be served by generally banning the 
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transmission of such information without regard to the time during 
which it can be effectively used for unlawful purposes. To ban such 
information generally might, moreover, create constitutional ques- 
tions. Subsection (b) (1) contains the specific and inclusive listing 
of the types of information regarding horse and dog racing that is 
prohibited. Subsection (b) (2), however, makes clear that such infor- 
mation is to be considered to be gambling information, the interstate 
transmission or reception of which is prohibited, only where it is 
transmitted prior to the transmission by the persons transmitting 
the information of a truthful announcement that the race has actually 
begun. 

Bets and wagers are specifically included in the definition so as to 
make clear that the filing of interstate telegrams and the making of 
interstate phone calls before start of a race for purposes of placing bets 
with a bookmaker, or by the bookmakers, themselves, for ‘‘lay-off”’ 
purposes, are illegal. The ‘lay-off’ transactions are understood to 
be essential to the maintenance of a balanced book, which in turn is 
essential to successful bookmaking. The rest of the information in- 
cluded in section (b) (1) is information believed necessary for carry- 
ing on bookmaking operations or of particular use to the bookmakers 
and gamblers. 

The definition of gambling information has been expressly drafted 
to permit all of the prohibited types of information concerning horse 
and dog racing to be transmitted by means of interstate communica- 
tions facilities as soon as a truthful announcement is made that the 
particular race has started. 

Thus, the definition serves to allow the interstate reporting by wire 
and radio of all news concerning horse and dog races as soon as a race 
has begun. This, coupled with the absence of any prohibition on 
intrastate reporting of any kind before and after a race, and the 
absence of a prohibition on interstate transmission which is other 
than by wire and radio, et cetera, obviates the necessity of having a 
specific exemption in the statute in favor of newspapers and radio 
stations. They will, of course, be limited as others are in the prerace 
transmission and reception by wire and radio of the forbidden items. 
Moreover, the definition does not cover any information concerning 
the actual running of any race, its results or even the mutuel prices 
paid on the winners which may be transmitted freely without limita- 
tion. It is recognized that news of the results of races will be of some 
value to the bookmakers as may also be transmission of the prohibited 
types of information during or after the race to which such information 
is related. It is believed, however, that cutting off the supply of 
essential racing information before the race begins will seriously 
handicap bookmakers in setting odds and balancing their books and 
will likewise deprive the professional gamblers of information essential 
for large-scale betting with illegal bookmakers. 

The requirement that a truthful announcement be made that a race 
has started before the racing information may be transmitted is de- 
signed to assure that the information will not be sent out before the 
actual start of the race. 

Section 2 (c). The definition of “transmission or reception in inter- 
state or foreign commerce” is patterned after the definitions of 
“interstate transmission” and “foreign transmission’ contained in 
sections 3 (e) and 3 (f) of the Communications Act (47 U.S. C. 
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153 (e) and (f)), with some modifications. No exclusion of the 
Canal Zone from the definition was made in this draft. In addition, 
the words ‘‘directly or indirectly” are added after the word ‘‘trans- 
mission,”’ and the words “‘any place in” has been used in the definition 
of ‘transmission in interstate commerce’. before the phrase “any 
State, Territory or possession of the United States and the District of 
Columbia.” By making transmission in interstate commerce include 
transmission ‘directly or indirectly” from or to “any place in any 
State, etc.,”’ such transmission would include points of ultimate desti- 
nation reached by relays and retransmissions of the original signals. 
It is intended, by this language, to make clear that senders of racing 
news and other information for gambling purposes may not avoid 
their responsibility in the chain of transmission by the devices of 
intervening contracts with intermediaries and subdietibatens or 
transmission and retransmission through separately leased or different 
facilities of communication; and the consequent claim by the initial 
sender of lack of control over, or privity with, those at the ultimate 
destination. ‘The definition thus makes the full origin to all ultimate 
destinations part of interstate commerce for the purposes of this bill. 

In the definition, transmissions to or from “ships at sea or in the air” 
are included to prevent possible circumvention by transmissions of 
gambling information to ships and airplanes off the coast and thence 
back into a State or Territory. Section 2 (d) and 2 (e) contain, 
respectively, all-inclusive definitions of ‘State’ and “person.” 

Section 3 is the prohibitory section of the statute; it is the only 
section of the bill which contains a criminal penalty. It is intended 
that this section be construed and applied in the light of the purposes 
of the act set forth in section 1. 

Section 3 (a) makes it unlawful for anyone but a common carrier 
to lease, furnish, or maintain any communication facility, other than 
a radio broadcasting station, if the facility is used to transmit or 
receive any gambling information in interstate or foreign commerce. 
For a person to be subject to the criminal penalties of section 3 (d) 
there would have to be a knowing violation of this provision. Com- 
mon carriers and radio broadcasting facilities are specifically excluded 
from the provisions of section 3 (a) since they are covered separately 
in sections 3 (b) and 3 (c), respectively. 

Section 3 (b) deals exclusively with common carriers. It would 
make it unlawful for such carriers to lease or otherwise furnish any 
communication facility after a law-enforcement agency gives them 
written notification that the facility is being used for the purpose of 
transmitting or receiving gambling information in interstate or foreign 
commerce, if the facility in question is used for such purpose after 
the written notification has been given. It is important to note, 
however, that a carrier would be liable to criminal sanctions only after 
receiving a notification in writing from a law-enforcement agency 
that the particular facility is being used for the proscribed purposes. 
It would also have to be proved that the facility in question was used 
for transmitting the illegal information after the written notification 
was given, before a carrier could be held liable. 

The requirement for a written notification is designed to protect 
both the carrier and the user of the communications facilities. The car- 
rier has a statutory duty to furnish its facilities to the public. It would 
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umpose an unduly heavy burden on the carrier if it were required to 
act at its peril in furnishing service in absence of some actual notice 
of illegal use of the facilities. After written notification, however, the 
carrier would subject itself to criminal sanctions if the facilities were 
subsequently used to transmit or receive gambling information. It 
is contemplated that adequate written notilication by the law-enforce- 
ment agency would specify the facilities in question, the particular 

erson or persons who are using the facilities to transmit the gamb- 
ing information and facts which indicate that the facility is being 
used for the proscribed purpose. Under these circumstances, after 
having received adequate notice of facts showing unlawful use of the 
facilities, it would not be unreasonable for the carrier to discontinue 
service. Provision is made for notification of illegal use rather than 
a mere request that service be terminated to eliminate the possibility 
of arbitrary notice to discontinue service in the absence of reasonable 
cause. Nothing in this section is intended to dcrogate from the exist- 
ing authority of the Federal Communications Commission to require 
common carriers subject to its jurisdiction to file tariff regulations 
specifying the terms and conditions pursuant to which their faciiiiies 
will be made available to the public. 

Section 3 (c) makes it unlawful to transmit or receive gambling 
information in interstate or foreign commerce by means oi a com- 
munication facility. This provision is directed against those persons 
actually sending or receiving gambling information interstate. The 
inclusion of those receiving ‘the information is intended to facilitate 
enforcement of the statute, | since, in some instances, local law-enforce- 
ment officials may be able to apprehend those receiving the informa- 
tion, but not those sending it. This would be particularly useful in 
cases where the gambling information is transmitted by telephone. 

Section 3 (d): This subsection deals specifically with radio broadcast- 
ing. It prohibits anyone from broadcasting the types of gambling in- 
formation prohibited by the bill by means of any radio station. It fur- 
ther prohibits anyone operating a radio station from knowingiy permit- 
ting gambling information to be broadcast. As has been noted, broad- 
casting stations would still be permitted, under this bill, to broadcast 
the progress of any horse or dog race or any information concerning 
a horse or dog race after a truthful announcement has been made 
that the race has actually begun. However, under no circumstances 
would a radio station be permitted to transmit the types of informa- 
tion listed in section 2 (b) (1) before the race in question had actually 
begun. It would continue, however, to be perfectly proper for sta- 
tions to broadcast a race or series of races, including the information 
as to the entries, the appearance and behavior of the horses and the 
other prerace color. 

Section 3 (e): This subsection contams the penalties to be imposed 
for knowingly violating any of the previous provisions of section 3. 
The penalties prov ided are for a fine of $1,000 or imprisonment of 
not more than 1 year, or both. 

By way of emphasis certain features of this section may be noted. 

A violation can only occur if a communication facility is used 
to transmit or receive in interstate or foreign commerce, or a radio 
broadcasting station is used to broadcast, information a about the bets 
or wagers, the scratches, jockey changes, weizhts, probable winners, 
betting odds, or changes i in the betting odds in a horse-or dog-racing 
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event, and such information is transmitted or broadcasted before such 
event actually starts. It is obvious, therefore, that no offense can be 
committed under this section if, for example, there is a broadcast of 
the actual progress of a race, or a news résumé following such race. 

Section 4 (a) of the bill requires persons who lease or obtain com- 
munication facilities for the dissemination of news pertaining to any 
sporting events or contests to file a statement with the carrie: or 
other persons furnishing such communication facilities, that the 
facilities are to be used for such purposes. Such statements would 
be open to inspection by State and Federal law-enforcement agencies 
and should provide a usefu! law-enforcement tool. It is to be noted 
that this provision is not limited to horse or dog racing, and applies 
equally to the use of interstate communication facilities for the trans- 
mission of news and information on other types of sporting events. 
Transmission of any such information is not prohibited nor made a 
Federal crime. But it is believed that the requirement that persons 
must file a statement whenever they use interstate facilities for the 
transmission of information concerning such events will aid the States 
in the enforcement of their own antigambling laws. 

Section 4 (b) requires common carriers and other suppliers of com- 
munication facilities to maintain and keep available for inspection by 
law-enforcement officials lists showing the addresses of all terminals 
and drops on interstate communication facilities known to be fur- 
nished to disseminators of information pertaining to any sporting 
events and contests. This should be useful in connection with the 
lawful inspection of offices of subscribers to such news-dissemination 
service suspected of violating the provisions of the bill. 

Section 5 (a) directs the Federal Communications Commission to 
require all common carriers subject to its jurisdiction to file appro- 
priate tariff practices and regulations effectuating the purposes of 
this bill and directs the Commission in accordance with its existing 
authority to take such measures as may be necessary to enforce these 
tariffs. It is expected that such tariff practices and regulations would 
in general prohibit the furnishing of facilities for interstate and foreign 
communications where the use to be made thereof would be incons’st- 
ent with the purposes of this bill; and would prescribe such procedures 
in connection with the enforcement of such tariffs as may be required 
by administrative convenience and due process of law. It is to be 
noted that many of the tariff schedules of common carriers engaged 
in interstate and foreign communications on file with the Commission 
now contain tariff regulations prohibiting the furnishing of communi- 
cation facilities for unlawful purposes. In addition, this section was 
amended to emphasize the fact that nothing in this bill could be con- 
strued so as to authorize any violation of the so-called wire tapping 
provisions of section 605 of the Communications Act of 1934, as 
amended. The committee felt that by amending section 5 (b) to 
this extent it was forcefully demonstrating its feeling regarding the 
aan or monitoring of messages. 

Section 5 (b) is intended to insure that compliance with the require- 
ments of the proposed bill cannot be set up as a defense to or constitute 
an immunity from any criminal prosecution or other proceeding 
brought under applicable State law going beyond the provisions of 
_ proposed bill, and prohibiting types of activities not outlawed 

erein. 
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Section 5 (c) provides that any remedies afforded by this bill are 
in addition to remedies now existing under State or Federal law. 
This provision is intended to assure that the remedies under this bill 
will be in addition to and not render inapplicable remedies available 
under State or Federal law. For examples see the decisions in Mc- 
Bride v. The Western Union Telegraph Co. (171 F. (2d) 1), in which 
a Federal court upheld action taken under an interstate tariff regula- 
tion of Western Union which provided facilities furnished by the tele- 
graph company should not be used for unlawful purposes, and Mce- 
Inerney v. Ervin, decided by the Supreme Court of Florida in an 
opinion filed March 21, 1950, sustaining Florida Laws 1949, c. 25016, 
regulating the leasing and use of private wires by public utility com- 
panies and declaring the use of a private wire for furtherance of 
gambling a public nuisance subject to being enjoined. 

Section 6 is the standard and usual separability clause. 

Attached hereto and made a part hereof is a report from the Federal 
Communications Commission, 





SEPTEMBER 19, 1951, 
Hon. Epwin C. JoHnson, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 


Dear SENATOR JOHNSON: This is in reply to your letter of September 13, 1951, 
requesting the Commission to submit comments on 8, 2116, a bill to prohibit the 
transmission of certain gambling information in interstate commerce by com- 
munications facilities. ‘The Commission has studied this proposal and wishes to 
submit the following comments for the consideration of your committee: 

S. 2116 is substantially identical with the version of 8. 3358 of the Eighty-first 
Congress which your committee reported favorably to the Senate after holding 
extensive hearings. Section 1 of 8. 2116 is a declaration of legislative policy and 
states that the purpose of the bill is to assist the various States in the enforcement 
of their laws pertaining to gambling, and to aid in suppressing organized gambling 
activities. Section 2 of the bill contains various definitions. The most important 
of these concerns ‘‘gambling information” which is defined as specified informa- 
tion pertaining to horse or dog racing events or contests including bets or wagers, 
scratches, jockey changes, weights, probable winners, betting odds or changes in 
the betting odds, which is ‘‘transmitted prior to the transmission of a truthful 
announcement that such event or contest has actually started.” Section 3 of 
the bill contains prohibitions against the leasing of interstate communications 
facilities by common carriers for the purpose of transmitting gambling informa- 
tion; transmitting or receiving gambling information in interstate or foreign 
commerce by means of a communication facility; broadcasting gambling irfor- 
mation and knowingly permitting gambling information to be broadcast. There 
is also a provision imposing criminal sanctions for knowingly violating any of the 
provisions of section 3. Section 4 (a) of the bill requires persons who lease 
communications facilities for the dissemination of news pertaining to any sporting 
events to file a statement with the carrier that the facilities are to be used for 
such purposes. Section 4 (b) requires the suppliers of communications facilities 
to maintain and keep available for inspection by law-enforcement officers lists 
showing the addresses of all terminals and drops on interstate communications 
facilities that are furnished to disseminators of information pertaining to any 
sporting event. Finally, section 5 (a) of the bill directs this Commission to 
require all common carriers subject to its jurisdiction to file appropriate tariff 
regulations designed to effectuate the purposes of the bill and directs the Com- 
mission to take such measures as may be necessary to enforce these tariffs. 

The Commission is of the opinion that the approach taken by S. 2116 to the 
grave problems presented by the use of interstate communications facilities to 
transmit gambling information is the most workable and effective one. The 
provisions of the bill which would make it a crime to transmit what the bill 
defines as gambling information are in accord with the basic position that has been 
consistently taken by the Commission concerning this problem. We believe that 
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8. 2116 avoids the pitfalls which are inherent in the provisions of S. 1563; which 
would attempt to deal with the problem by means of a complicated licensing 
scheme, which, in the Commission’s opinion, is not appropriate for the effective 
handling of this type of problem. The Commission’s objections to the licensing 
scheme proposed in the Crime* Committee’s bill have been explained at length to 
your committee in the comments which we have previously submitted to you. 

While the Commission is in complete accord with the basic approach of 8. 
2116, we are not in agreement with it insofar as it limits the prohibited informa- 
tion to that which concerns only horse and dog racing and to information trans- 

_mitted prior to the start of such events. It is our view that the gambling problem 

arises out of all types of sporting events and that it would be unwise to so restrict 
the proposed legislation that interstate gambling operations will merely be shifted 
from horse and dog racing to a variety of other sporting events. Moreover, 
insofar as 8. 2116 limits the scope of gambling information to that which is. 
transmitted prior to the start of such racing events, it leaves out perhaps the 
most important type of gambling information which is or may be, from known 
experience, useful to gamblers. It is our understanding that the omission in 
S. 2116 of “prices paid” from the definition of gambling information arose out 
of a concern that information transmitted after the start of an event might be 
considered legitimate news and that a legislative ban thereon might raise con- 
stitutional problems. We do not share this concern since it is our firm view that 
a strong case can be made, upon the basis of all information presently in the 
possession of the Congress concerning this problem, that the transmission of 
prices paid as well as bets or wagers, betting odds, or changes in the betting odds 
has a most direct, if not a sole, relationship to gambling activities, 

In order to meet the foregoing comments, the Commission suggests that section 
2 (b) of S. 2116 be revised as follows: 

““(b) ‘Gambling infcrmation’ is information (a) pertaining to any horse or 
dog racing event or contest and (1) means the scratches, jocket changes, weights, or 
probable winners, in such event cr contest, and (2) is transmitted prior to the 
transmission of a truthful announcement that such event or contest has actually 
started, or (b) pertaining to any sporting event or contest, including horse or 
dog racing events or contests, and means bets or wagers, betting odds, changes in 
the betting odds, or prices paid in such event or contest.” 

The Commission will! glad!y furnish any additional comments or information 
concerning this legislation that your committee may desire. In view of the fact 
that vou have requested the Commission to furnish these comments prior to your 
scheduled hearings before your committee on this bill and the bills proposed by 
the Senate Crime Committee, thev are being sent directly to you without prior 
clearance from the Bureau of the Budget. 

By direction of the Commission, 

} Wayne Coy, Chairman. 
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